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committe on interstate and foreign commerce, 

House op Representatives, 
Washington, D. C, Wednesday, January 26, 1916. 

The committee met at 10.30 o'clock a. m. 

The Chairman (Hon. W. C. Adamson). The committee is fortu- 
nate this morning in having present the Secretary of War, who will 
address us on water power as the chief element of preparedness. 

STATEMENT OF HON. IINDLEY M. GARRISON, SECRETARY OF 

WAR. 

Secretary Garrison. Mr. Chairman and gentlemen, I have been 
invited to discuss with the committee the subject of new general dam 
legislation which shall, by remedying the evils of existing law, per- 
mit, under proper public regulation and control, the beneficial de- 
velopment of hydroelectric energy in the navigable waters of the 
United States. While my special attention has been invited to two 
specific matters, the inclusion of which in any new legislation is 
urged upon the one hand and opposed upon the other, and concerning 
which there is, therefore, a wide difference of opinion, still I am in- 
vited to discuss, and I think it will be better if I do discuss, the sub- 
ject in some of its general aspects, not omitting, of course, the two 
questions which were specifically mentioned. 

I desire to say at the beginning that the views herein expressed 
are views held by me. I have not had an opportunity to submit 
them to the President and to ascertain whether he coincides or differs 
with them. I must therefore be held solely responsible for them. 

discussion has resulted in enlightenment but not in develop- 
ment. 

• 
The subject of providing for a wise development of water power 
in the navigable streams is one of tremendous importance, not only 
because its direct effect is the improvement of the navigable capacity 
of our great highways of commerce, but also because of the far-reach- 
ing-effect of such development upon the economic and industrial con- 
ditions of our people. A subject of such vast importance must neces- 
sarily be of great general concern and legislative interest. For the 
last seven years, in Congress and out of it, this subject has been dis- 
cussed fully and continuedly; has received the most extended con- 
sideration, and has, at the same time, provoked almost limitless 
controversy. And yet the fact remains, remarkable perhaps and yet 
not incomprehensible, that out of it all no legislation has come. 
Still, discussion and controversy have not been without measurable 
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beneficial effect; they have served to reveal some of the errors and 
misconceptions which lay at their very base; and questions of law 
which were assumed to lie at the starting point of any proper policy 
and to have a controlling effect upon the policy to be adopted seem 
to have been satisfactorily disposed of in the meantime by authorita- 
tive judicial opinion, or found not to be involved in the adoption of 
a policy. The extent of the control of the Nation over its navigable 
rivers is now better defined ; the relative rights of Nation, State, and 
riparian owner, which, but a year or so ago, gave rise to such legal 
dispute as to overshadow other important considerations, seem now 
to offer but little, if any, difficulty. The way would seem, therefore, 
to be clear for the enactment of workable legislation. 

THE TIME HAS GOME TO TAKE COUNSEL OF OUR COURAGE AND COMMON 
SENSE AND NO LONGER BE RESTRAINED BY FEAR. 

The subject has heretofore been approached and discussed with 

Sreconceptions, illusions, and apprehension. They have not all been 
issipated, nor need we marvel that they have not been. From the 
beginning of my incumbency I have tried, with an open mind and 
with an earnest desire to help, to give the matter, so far as time 
and opportunity would permit me, the attention which it so justly 
deserves. I do not ignore the fact that the problem has its vexatious 
side. That there are still questions of difficulty that must be con- 
sidered in reaching a correct solution, can not be denied. 

In so far as it is imperative to have an accurate knowledge of the 
facts upon which to base a sound conclusion, I think the previous 
consideration of this subject has resulted in bringing forward prac- 
tically all that could be produced in that respect. The difficulty is 
with respect to the deductions to be made properly from this collec- 
tion of tacts. 

In my judgment, however, the most potent influence against the 
enactment of beneficial legislation has been the honest apprehension 
that in the encouragement of development we might concede too 
much, might yield that which the future would show to have been a 
harmful and improvident gift; might, by the improvident creation 
of a definite and settled relation between Government and grantee, tie 
the hands of Government and prevent it from making hereafter the 
most of a magnificent resource in the interest of all the people. But 
mere apprehension will no longer justify nonaction. The facts 
should be known to us to-day. The country calls for action. Non- 
action can not be excused by the plea that we, whose duty it is to act, 
are afraid to trust ourselves to act. There is a demand for legis- 
lation. We must honestly examine such apprehension as we may 
have in the light of facts and of reason. If they are without sub- 
stance we must abandon them. If we find them substantial we must 
apply ourselves to the task of writing legislation that will relieve us 
of them. As was said by the President in his address to Congress of 
December 8, 1914, we must "turn our backs upon hesitancy and 
makeshift, and formulate a genuine policy of use and conservation 
in the best sense of those words"; we must fulfill "our repeated 
promises that the water power of the country should, in fact as well 
as in name, be put at the disposal of great industries which can make 
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economical and profitable uses of it, the rights of the public to be 
adequately protected the while, and monopolj in the use prevented." 
The subject, viewed from whatever angle, is one of such vast im- 
portance to the country as a whole that we can not evade it ? but must 
approach it free from illusions and preconceptions and without the 
timidity which is born of undue apprehension. We must approach 
and study it with the hope and desire of accomplishment. Theories 
concerning it must be tested in the light of experience and sound 
common sense. We ought to test everything we say and do concern- 
ing it with fair-mindedness and common sense and reason. Mere 
apprehension that in years to come we might be shown to have done 
too much will not justify us now, in the light of such facts and knowl- 
edge as we have, in doing too little, which means doing nothing at 
all. In this case legislation that does not result in useful develop- 
ment is not worth while enacting. # We can not, as fair-minded and 
reasonable men desirous of accomplishing a great good, fail to agree 
upon the means to be employed when we are all agreed as to the 
great result that ought to be achieved, namely, the beneficial develop- 
ment of water power. My understanding is that already differences 
of view between those honestly desirous of a wise solution of the 
problem are constantly narrowing. We must not confess our in- 
ability to do what other nations less bountifully blessed by nature 
have done so well. 

.PHASES AND INCIDENTS OF FEDERAL CONTROL. 

For many years Congress has asserted its sole right to authorize 
and control the development of water power on the navigable streams, 
though as yet it has not produced legislation which would permit or 
development upon the one hand and protect the public upon the 
other. Prior to 1890 Congress had not exercised its power to pre- 
vent or to permit, under its control and regulation, such obstructions 
as dams in the navigable waters of the United States. Much small 
power development for ordinary commercial purposes took place 
during this period of State jurisdiction and control. In 1890, how- 
ever, Congress passed an act which, while not divesting the States 
of their power, nevertheless superimposed upon it a Federal juris- 
diction to the extent of requiring the permission of the Secretary of 
War for the construction of t such dams. Between 1890 and 1899 
the belief became prevalent that for the protection of navigation the 
Federal Government should assert a full authority, and so in 1899 
Congress divested the States of this control, except over rivers and 
navigable portions of which lie wholly within a single State, and 
assumed full authority. Since that time, therefore, the construction 
of a dam on a navigable water has required the consent of Congress. 
The Chairman. Just there will you pardon me if I suggest a possi- 
ble inaccuracy ? The act of 1899, the river and harber act, merely 
fives a consent in gross as to all the rivers entirely within a State. 
t does not divest itself of any authority at all. It simply, at one 
swoop, gives consent as to all rivers within a State ? but just the same 
as would be given in a separate act, and is still subject to any general 
dam law Congress may enact. 
Secretary Garrison/ Yes, sir. 
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It is only during the last 8 or 10 years, however, that the 
great possibilities of water power for the generation of hydro- 
electric energy have come to be appreciated, and the greater the reve- 
lation of the manifold purposes to which hydroelectric energy can 
be devoted the greater the revelation of the deficiencies of Federal 
legislation. At first Congress acted only in isolated instances, giving 
its consent in special cases to the construction of several large proj- 
ects in simple acts which showed no appreciation of the real relation 
of the development of hydroelectric energy from water power to the 
general public interests. Until recently, indeed, it was generally re- 
garded that the interests of the public in hydroelectric development 
on navigable rivers were confined to the interests of navigation — its 
mere preservation and protection. Such indeed is the theory of ex- 
isting law. Congressional consent for power development has been 
granted upon conditions designed, therefore, to protect navigation 
alone, without any idea of its economic and industrial aspects, with- 
out any appreciation of the necessity of assurance that the invest- 
ments would be protected upon the one hand or of regulating the op- 
eration of the plant and its service in the interests of the general 
public upon the other. 

In order to obviate the necessity of writing the same conditions 
touching protection of navigation in each of the many special acts 
that come before Congress in 1890 Congress passed the first general 
dam act, which laid down certain conditions which were to apply au- 
tomatically to each special case to which Congress should thereafter 
give its consent. While these conditions did not deal with the eco- 
nomic and industrial situation at all, but only with navigation inter- 
ests, they proved to be unnecessarily harsh and severe. As a part 
of the general conservation movement about 1908 intense interest 
was aroused in the conservation and proper use of water power. The 
agitation of that day went so far as to demonstrate the inadequacy 
of the existing law, but not to the point of producing a saisfactory 
substitute. Much of the difference upon which people then split, 
and indeed it has not yet disappeared, was upon the proposition, 
made by the administration then in power, that Congress should 
levy a charge for the rights and privileges granted by the Federal 
Government. During this agitation, and probably born out of it, 
though in no wise meeting the issue or composing the difference, 
Congress amended the general dam act in 1910, but the amendments 
in themselves were more or less vague, and it is difficult to discover 
in the amendment any superiority over the original act. Indeed, 
the chief difference between the two acts lies in the fact that the con- 
ditions impossible under the latter are of a harsher and more repres- 
sive character. Ever since my assumption of office, appreciating the 
defects of the existing law, I have endeavored to secure amendments 
which, whether entirely satisfactory or not, I think it must be con- 
ceded proceed upon proper principles and, in the opinion of those 
who are most competent to judge, would, if enacted into law, pro- 
duce development and securely protect public interests. It must be 
conceded now that hereafter the development of hydroelectric power 
on the navigable streams can not be considered solely from the view- 
point of the physical effect the structures may have upon the subject 
of navigable capacity. While it must be made to contribute to the 
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improvement of navigable capacity the development must also be 
considered in view of its economic and industrial aspects, and it must 
be subject to regulation and control as a public utility where so used. 

ROUGH ESTIMATE OF THE RESOURCE ON NAVIGABLE STREAMS. 

The importance of the subject of power development is conceded, 
not only for the reasons hereinbefore mentioned, but also because of 
its gigantic physical proportions. Such proportions, also, however 
roughly outlined, serve not only to arouse and hold the interest, but 
to furnish our minds with a better conception of the problem itself. 
Of course, any statement made as to the quantity of available water 
power that may be developed on the navigable streams of the United 
States, or at such sites in the feeders and upper reaches of such 
streams as will cause the dam and its operation to have a substantial 
effect on navigable capacity, can, in the nature of things, be nothing 
more than a rough estimate. And yet, for the reasons mentioned, 
such an estimate is helpful. It has been estimated, and I accept the 
estimate for the purpose of this discussion, that the quantity of 
water power developable in the navigable waters of the United States 
may be conservatively stated at about 7,000,000 horsepower; and it 
has also been estimated, though doubtless with much less accuracy, 
that the quantity developable in the upper reaches and in the feeders 
of navigable waters where the construction of a power dam would 
necessarily have an appreciable influence on the navigable capacity 
of the stream in its actual navigable portions and should therefore be 
subject to Federal control, would increase by some 20,000,000 horse- 
power. While such estimates are necessarily inaccurate, there is 
nothing, of course, in the present consideration which requires strict 
accuracy. The statement of the figures, however, impresses the mind 
with the necessity of action to prevent this great waste of power, 
to harness it, and put it into use and at the same time save the great 
quantities of coal now being consumed in the use beyond all renewal. 
Such is the demand of true conservation. 

POWERS ON NAVIGABLE STREAMS A DISTINCTIVE CLASS. 

There is this which distinguishes the power sites on our navigable 
streams. They comprise those which are situate upon the largest 
streams of the country and which involve the greatest amount of 
useful water and constitute in general the big developable powers of 
the land. Such powers are to be distinguished not so much for size, 
alone and as such, but rather for the peculiar and distinctive uses to 
which they may be put by reason of their capacity. Because of their 
great capacity and number, the development of such powers is as a 
rule comparatively cheap. Cheap power is necessary to meet our 
great industrial demands in the production of nitrogen, steel, zinc, 
aluminum, and ordinary commercial fertilizer. There is, perhaps, a 
lack of appreciation of the full extent and variety of the uses to 
which cheap powers can be, and in other countries are being ? put. 
The sole use of such power is not to be found in the usual municipal 
utilities, though of course such utilities will always constitute a 
part of the use. Modern science has achieved uses for hydroelectric 
energy in the fixation of nitrogen and in metallurgical operations 
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and processes which make it of the highest consequence. The fix- 
ation of atmospheric nitrogen through the use of the electric fur- 
nace has passed far beyond the experimental stage and through the 
encouragement of proper laws has become firmly established as a 
practical industry in other lands. Nitrogen is an essential ingredient 
of commercial fertilizer; it is also an indispensible element of 
military explosives. Thus it is that the development of these great 
powers can be made to contribute to our agricultural and general 
industrial development and to our national defense. Besides, as in- 
dicated, hydroelectric energy may be put to great beneficial use in 
the production of steel, zinc, and aluminum. For such uses a large 
power capacity is required, which is found as a rule only on the 
navigable rivers. 

DEVELOPMENT UNDER FEDERAL CONTROL. 

Of course prior to the assumption of full Federal control by the 
act of 1899 there had been considerable development of power, but 
those were the days before the growth and the development of the 
uses of hydroelectric energy, and such development as then took 
place consisted for the most part of small installations originally 
made years ago and kept in operation and enlarged to meet local 
requirements. They were the ordinary old-time power installations. 
Between 1899 and the first general dam act of 1906 — that is, several 
years prior to the first piece of restrictive Federal legislation — there 
began that marked increase, which has been progressing ever since, 
in the uses to which hydroelectric energy may be put, which re- 
sulted in a correspondingly marked increase in the development of 
water power for hydroelectric purposes in intrastate rivers and in 
the upper reaches of rivers where Federal authority and control 
were not exercised, including also several respectable developments 
made under the special authorization of Congress. Notwithstand- 
ing, however, the vastly increased uses for hydroelectric energy 
during the past decade, it is perfectly clear that since the act of 
1906, while development under State control has given correspond- 
ing evidence of increase and stimulus, development at available 
sites on navigable streams under Federal jurisdiction has been 
repressed rather than encouraged and has not been permitted to 
respond to the ever-increasing demands for hydroelectric power. 

FEDERAL LEGISLATION HAS RETARDED DEVELOPMENT. 

As just said, the first general dam act was that of 1906, which 
was rewritten in the second or amended general dam act of 1910. 
The first act was less illiberal than the second, which is the existing 
law. Whatever may be asserted to the- contrary, the department 
knows, and everybody who has taken the trouble to ascertain the 
facts also knows, that reasonable development has not taken place 
under the act. Reasonable development can never take place under 
the act. The act prohibits it. This is no new discovery. It is con- 
ceded by all who have familiarized themselves with the operation of 
the act. (See final report, National Waterways Commission, S. 
Doc. No. 469, 62d Cong., 2d sess.) That there have been applica- 
tions made for permits to erect dams and power structures under 
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the act and granting of the same by Congress does not constitute 
construction, nor is it any testimony as to the virtues of that act. 
The real test comes when permittees attempt to raise money under 
the act. An applicant merely sees an opportunity to develop power 
and comes to Congress for permission. It costs practically nothing 
to make such an application. If the financing fails, the permittee 
loses only his time. The process is a good gamble. It is analogous 
to paying down money to" secure an option on property. The real 
test of the general dam act lies in the record or what has been 
accomplished under it. 

Under the first act 25 subsequent enabling acts were passed. Un- 
der these enabling acts only six plants have been constructed, and 
the remainder of the permits have lapsed under the time limitations, 
presumably because the projectors could not finance under the terms 
of the act. Activity in water-power development throughout the 
country has increased enormously since 1910, but under the present 
law, passed in that year, the applications for permits to construct 
dams on navigable streams have been less in number than they were 
from 1906 to 1910. Congress, under the 1910 act, has passed only 
14 enabling acts, and only two power plants have been constructed 
under them. Reducing the thing to percentages, the percentage 
constructed under the act of 1906 was 24, while that under the act 
of 1910 was 14. I have been informed that two of the plants to 
which I have referred as having been constructed under the act of 
1906 were made financially possible because, in one case, of a very 
large and unusually profitable market which surrounds the risk; 
and, in the second, the plant was but a small adjunct to a large 
power system held in fee, and the fee properties were made a lien 
under the bonds, so the companv was placed in a position where it 
had to have more power or acknowledge its failure to supply its 
customers. The total capacity of the plants constructed under the 
acts of 1906 and 1910 is something less than 140,000 horsepower. 
The past five years have been remarkably active in water-power 
development in places at sites beyond the jurisdiction of the Federal 
Government, and better power sites on the* navigable streams of the 
country have been passed over for less available ones not under Fed- 
eral jurisdiction. I think we have every reason to.believe that under 
reasonable Federal laws there would be a very early development on 
the navigable waters of the United States of considerably more than 
a million horsepower. 

I have shown what a puny development has taken place on the 
navigable streams under the restrictive provisions of the general 
dam act. There are those who deny that the lack of development is 
to be attributed to the restrictive character of existing Federal law, 
and allege in support of that view that there has been during the same 
period a remarkable development on the public domain under de- 
partmental permit. I can not, of course, speak authoritatively as 
to a situation under other departments of the Government. It is a 
matter of public knowledge, however, that the department which 
administers the public domain has insistently sought new legislation 
because of the restrictions of existing applicable law, and has ur- 
ently asked that the existing law be replaced by one sufficiently 
beral to induce investment and thereby permit of development. 
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The Secretary of the Interior, in his report for the fiscal year ended 
June 30, 1914, speaking of legislative measures then pending and 
which were designed to offer the necessary inducement to investment, 
said: 

These measures come from a real need. Existing law is not fitted for the 
uses to which it is put. Water power will not be developed under a revocable 
permit law. Capital asks more insurance against arbitrary action. The West 
needs water power. There are many sites held in reserve which should be 
used. Development, however, will not take place until a law Is passed which 
will give such promise of safety to the investor as a reasonable man may ask. 

And again, in a letter to the chairman of the Committee on the 
Public Lands, House of Representatives, quoted in Report No. 842, 
House of Representatives, Sixty-third Congress, second session, the 
Secretary said: 

Under existing conditions, due largely to inadequate laws relating to the 
matter, a condition of stagnation exists and water-power resources are not 
being used. If these resources are to be developed such inducement must be 
offered capital as will cause it to undertake the work, but, at the same time, 
conditions must be imposed which will fully protect the public interest and pre- 
serve control not only over present development, but over future use of the sites 
should conditions later require the adoption of a different method of handling 
the water-power resources. 

The departmental attitude is based upon the fact which, I think, 
is a matter of general knowledge among those who have studied the 
subject, that there has not been a reasonable development upon the 
public domain, because existing legislation is too restrictive and 
offers too little inducement. That there have been numerous permits 
may be conceded, but there is a vast difference between a permit and 
development. The available quantity of water power on the public 
domain is enormous. Doubtless the aggregate of many small de- 
velopments is considerable, but the percentage of development com- 
pared with the quantity available must be small indeed. My own 
information is to the effect that much of the development that has 
taken place in the West has been outside of the field of application 
of Federal law, and that where any large development has taken place 
on the public domain reasons therefor can be found in exceptionally 
favorable circumstances. In any event, the facts are that there has 
not been a reasonable development on the navigable streams and that 
this condition is, in fair judgment, attributable to the restrictive 
character of Federal legislation. 

EVIL8 OF EXISTING LAW. 

A general evil is to be found in its effect. It does not permit of 
the reasonable development of hydroelectric energy. This effect is 
due, of course, to certain provisions of the act, which will be dis- 
cussed specifically further on. We do not wish to engage in the 
futile task of proposing and enacting legislation that does not permit 
of such development. We should simply be duplicating the futile 
amendment of 1910. As the result of my first study of the situation, 
early in my incumbency, I took occasion to say that— 

Matters were at an absolute impasse, and unless some affirmative action was 
taken a situation detrimental to all interests concerned would continue. 
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And furthermore I said in this connection — 

That it is not just, and therefore is not politic to absolutely prohibit the 
utilisation of this very beneficial utility by prohibtlng the necessary obstruc- 
tors which must be permitted to produce the water power. 

The Federal Government is in a position now where it absolutely 
prohibits, because it permits only under impossible conditions. 
Assuming that the act would permit of development, it does not 

Protect the interests that the people have in this great public utility, 
'he only interest that it purports to protect is the interest of physical 
navigable capacity. Likewise, as the result of my first study of the 
general situation, I came to the conclusion in the case where the 
power, or any part of it, was to be used for a public utility purpose, 
thafr- 

The company seeking this right must be a public-utility company and 
subject to the laws regulating public utilities, so that its operations may be 
properly regulated and controlled. The State in which this company is incor- 
porated, or in which it operates, must, for the protection of the people and the 
prevention of monopoly and other misuse, have provided a commission or body 
authorized and empowered to properly regulate public utilities of this char- 
acter. And such body or such law must have provided proper regulations, 
to the end that the company shall make proper use of the utility, give proper 
service, make only reasonable charges, and otherwise conduct itself in a way 
to conserve the rights of the people in the use of the public utility. In all cases 
where these provisions have been complied with the Secretary of War may issue 
the permit. 

The Chairman. Have you provided in your remarks there for the 
case you have already suggested, where the entire power developed 
is used for manufacturing on the premises, and have you suggested 
anywhere how they would regulate that? 

Secretary Garrison." My specific suggestions are contained in my 
paper a little later on. I am now only discussing the general matter. 
I sum up my conclusions later. 

And, of course, where the service is within a State which has not 
made such provision for the regulation of the grantee and its service, 
then the Federal Government itself is responsible for the necessary 
regulation and control. And so, too, must it be responsible and have 
the power to regulate and control the grantee, its service, and its 
charges whereever the service is interstate. Existing legislation as- 
sumes to do nothing more than regard the business of the grantee 
as a private business not of a nature to be impressed with a public 
use. 

Another evil, related to the lack of proper public control, is to be 
found in the fact that existing law places no restraint whatever upon 
the transfer and assignment of the grant and the property used there- 
under. The rights and the property may be assigned or transferred 
at will, so far as Federal authority is concerned, and may be con- 
trolled and operated so as to enter into a monopolistic combination 
to control and limit the output of electric energy. 

Another defect is to be found in the conditions that may be im- 

Eosed under the act. They are not fixed and definite, nor do they 
ecome so even upon the issuance of the permit. Under existing law 
the department has the power to come along at any future time after 
the permit is issued and modify the permit and subject the grantee 
to millions of expense in putting in locks or any other navigable fea- 
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ture which the Secretary of War and the Chief of Engineers may 
deem necessary in the interests of navigation. In other respests the 
conditions that may be imposed, both at the time of granting the per- 
mit and thereafter, are vague, indefinite, and uncertain. 

One of the chiei evils consists in this. The existing law provides 
for a tenure of a definite period not to exceed 50 years, at the expira- 
tion of which period the authority terminates absolutely, in the fol- 
lowing language : 

That the authority granted under or in pursuance of the provisions of this 
act will terminate at the end of a period not to exceed 50 years from the date 
of the original approval of the project under this act unless sooner revoked 
as herein provided, or Congress shall otherwise direct. 

Indeed, the language descriptive of the tenure, and section 7, 
which expressly reserves the right to alter, amend, or repeal, and 
disclaiming any — 

liability for the alteration, amendment, or repeal thereof to the owner or owners 
or any other persons interested in any dam which shall have been constructed 
in accordance with its provisions — 

make it very doubtful whether the rights are other than those conferred 
by a recovable license. On the termination of the grant all the rights 
of the grantee fall and, in legal theory at least, his plant becomes 
so much worthless junk. Such a condition as this is not fair to any 
grantee, nor, if there could be development under such a tenure, 
would it be fair to the people who have to contribute to the necessary 
amortization. It is, of course, true in the strict sense of the word 
that Congress has never taken away invested money by repeal or 
otherwise; but the knowledge on the part of the individual that 
Congress has, in express language, served notice on him of the right 
to do so, is not inspiring of confidence. It is not an unknown thmg 
for an executive officer to revoke permits issued by his department 
even when a considerable property interest is involved. The greater 
right of the Government, distinctly announced and expressly re- 
served, to extinguish any holding under the permit whenever it is 
to the interest of the Government to do so has been frequently ex- 
ercised. The holding is at the risk of the permittee, who can not 
be heard to complain, nor can the Government be charged with bad 
faith when the holding is destroyed. Indeed, it would be folly to 
contend that a permit, though issued by the Government, is any- 
thing more than a permit and that it conveys a vested right. 

Under the existing law, all rights held thereunder may be im- 
mediately determined by this department upon the failure of the 
grantee at any time to comply with any of the provisions of the law, 
or with any stipulation or condition imposed by the department, or 
with any order of the department. In such case the department may 
order the removal of the dam as an obstruction to navigation. The 
effect of such a forfeiture would, of course, be financially disastrous 
to those whose money was invested therein. It is entirely at the will 

of an executive officer. Whatever may be said about the improbabil- 
ity of an executive officer acting arbitrarily or oppressively, such a 
situation of the law must of necessity seriously affect those who con- 
template investing money based upon such a condition. It would 
therefore seem necessary in any contemplated legislation to provide 
for some fair treatment of a grantee other than the mere ruling of 
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an executive officer. Of course, the mind naturally turns to working 
the matter out through a court of chancery under the rules of equity. 

LACK OF CONFIDENCE. 

Whether the things I have mentioned are properly characterized 
as evils or not, they have had a detrimental effect. That investors 
have no confidence in the act is demonstrated. It is asserted that it 
is next to impossible to finance a project under existing law. It is 
the assertion of high-class bond houses which make a specialty of 
water-power securities, and of the people who have attempted to 
secure money for grants under the act. The construction record in- 
dicates the result of this lack of confidence. Notwithstanding the 
hydroelectric activities of the past several years, Federal dam sites 
have been passed by and remain undeveloped. More and more it is 
becoming — indeed I think it has already become — a settled conviction 
on the part of those interested in the subject that the act offers insuffi- 
cient security to power projectors, and now they make little or no 
attempt to secure permits under it. But even if they should the act 
is so little protective of the rights of the public, as I have pointed out, 
that such permits ought not to be granted. 

TREATMENT OF NAVIGABLE STREAMS AS UNITS IS NECESSARY. 

The full assumption of Federal power over all navigable streams 
was, after a century of government, found to be necessary to protect 
these national natural highways of commerce. There can be no 
reversion to former conditions. It is within the power of the Fed- 
eral Government alone to say what obstructions may and what may 
not be placed in a navigable stream. But this power is not limited 
to the navigable portions only; it extends also to the nonnavigable 
reaches and to the feeders of navigable streams. Without such ex- 
tended jurisdiction the navigable capacity could not be protected 
and controlled. Whatever affects navigable capacity, wherever and 
however done, is subject to Federal control, and a stream is a unit 
for this purpose. (Eio Grande case, 174 U. ©., 690.) A power plant 
in the upper reaches of a stream and in its feeders is, for reasons 
stated, subject to Federal jurisdiction in the same manner as a plant 
located in the portions which are navigable in fact. Such is the 
degree of Federal control ; it is necessary ; the Government could not, 
if it would, avoid the exercise of this power. 

If this primary measure of control is necessary over a plant so 
located in the upper reaches and feeders equally with that over a 

Elant in the portions of a river which are actually navigable, all 
ecause of the relation to navigation, then whatever incidental con- 
trol the Government should exercise over the latter in the general 
public interest should, and for the same reasons, be exercised over 
the former. Even as to such incidental control, a river and all the 
works upon it are to be treated as a single system. It seems to me 
that this accords with the commercial necessities of the case. 

By paragraph 9 of the act of March 3, 1899, a dam can not be 
placed in the navigable portions of a stream without the authority 
of Congress, and by paragraph 10 of the same act no obstruction 
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can be placed in any other portions of the streams if it may affect 
navigable capacity without the consent of the department. The 
grant of consent by Congress should be as broad as the existing pro- 
hibitions, and the conditions which are to govern power development 
in the one case should govern in the other. 

EFFECTIVE LEGISLATION OR NONE. 

I have heretofore adverted to the fact, which I take up briefly 
again because of its fundamental importance, that this is a case 
where doing too little is as bad as doing nothing at all. For 25 
years the problem has been ours. If we act ineffectively now, when 
shall we be the better prepared to act more effectively? I have men- 
tioned frequently the difficulty of the investor, not because I have 
any particular solicitude for him but because without him we can 
not do business. At base this is but a business proposition. From 
the viewpoint of actual development our legislation is but an offer 
to him. Business is not conducted on unaccepted offers. Let us try 
to get legislation which will induce and protect investment without 
relinquishing any of the public safeguards. Certainly this should 
not be a matter of insuperable difficulty. 

ESSENTIALS OF AN EFFECTIVE ACT. 

By my criticisms of existing law I have indicated those changes 
which, in my judgment, must be made to insure effective legislation. 
I have indicated that^- 

(a) The prospective grantee should come to the department quali- 
fied by the laws of the State to engage in the development of power 
and to conduct the business for which permission for the construc- 
tion of the dam is sought. 

(b) Wherever the power is to be used, as it usually will be, either 
in wnole or in part, for a public utility purpose, the grantee must 
be a qualified utility agent under the laws of the State in which the 
dam is to be constructed and the business conducted, except as indi- 
cated below (d). 

(o) The generation, transmission, and service of hydroelectric en- 
ergy in such a business shall be subject to the complete control of a 
duly constituted commission or other State agency having power to 
control and regulate such business, the service, and charges therefor 
to the Public. 

{d) Where a State has not made such provision for the control 
ana regulation of the business, then and until the State shall have 
made such provision the Federal Government should reserve the 
power of regulation and should exercise it, preferably, in my judg- 
ment, through the War Department ; and that where the transmis- 
sion of hydroelectric energy is interstate, then the power of regula- 
tion should be reserved to the Federal Government, which should 
likewise, in my judgment, be exercised through this department. 

(e) Provision should be made against the grantee entering into a 
monopolistic combination to control or restrict the output of electric 
energy. 
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Mr. Barklet. Do you mean where States have passed laws regu- 
lating public utilities, if the transmission is interstate, that the Fed- 
eral Government there ought to maintain control? 

Secretary Garrison. They have to. 

The Chairman. They can not avoid that. You are right now at 
the point where the question I asked was pertinent. It appears to 
me your provisions there relate to public service; that is, the com- 
panies which serve the public by selling current. The question I 
asked you is, if large manufacturing companies want to use all the 
power themselves, have you got any separate provision to regulate 
them; or what would be your idea about that? They do not sell 
power to anybody, they use it themselves, as they have the right to 
do, in the manufacture of their products. What is your idea as to 
that? 

Secretary Garrison. My idea, as expressed here, is' we should re- 
tain such control in the Federal Grovernment as to prevent the monop- 
olistic handling of their plant; but we should not, of course, require 
them to be put under and public-utility commission, nor should we 
attempt to regulate them as if they were a public utility, but our 
purpose there should be to prevent them from so using their business 
as to be an obstruction to public prosperity rather than encourag- 
ing it. 

The Chairman. It seems to me the only thing you could regulate, 
outside of navigation, would be their conduct in selling their product. 

Secretary Garrison. That is what I am talking about. I think we 
ought to retain sufficient power to prevent monopoly, but not regulate 
their prices. That, in my view, would be absolutely impracticable. 

Mr. Stephens. Would not a situation like this arise 

Secretary Garrison (interposing). May I not finish this, because 
there is quite considerable of this that may bear on the matter? 

Mr. Stephens. Yes, sir. 

Secretary. Garrison. I shall be glad to take it up when I get 
through. 

(/) The conditions and stipulations to be imposed upon and made 
a part of the grant should be defined and settled in and by the per- 
mit, and the rights thereunder should not be subject to change there- 
after, excepting in accordance with the provisions thereof. 

(g) The rights and property of the grantee upon and after the 
expiration of the definite tenure should be defined, and the rights 
and property held thereunder should be protected by continuing 
them thereafter until renewed in the original grantee, or taken over 
by the United States, or by authority of the United States, upon 
terms of fair compensation. 

(A) The arbitrary power which the department has under existing 
law to forfeit the grant upon any violation of the act itself, or a 
breach of any stipulation or condition imposed by the department or 
the orders of the department, shall be remedied by providing for the 
enforcement of the law, the conditions of the permit, and the orders 
.of the department in the courts. 

(i) The property and business of the grantee (not including 
rights acquired under the grant) shall be subject to the local law, 
including taxation, except where inconsistent with the Federal act, 
and the avails thereof , should flow into the State and not the Na- 
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tional Treasury. That is, I think it would be unjust and impolitic 
to impose a Federal charge for the privilege. 

(k) The general grant of consent made by Congress, with such 
conditions as it sees fit to impose, should provide that the actual 
execution of the grant — that is, the issuance of the permit itself — 
should be made by the Secretary of War. 

(I) The act, to be complete, should also authorize the department 
to leasethe water power incidentally created at Government-owned 
navigation dams; and 

(m) The act should also require that all permits issued under it 
(if they are to be issued without the special enabling act of Con- 
gress) and all leases entered into for water power incidentally 
created at navigation dams should be reported annually to Congress. 

RECAPTURE AND ELEMENTS OF VALUATION. 

Of course there should be a provision for " recapture," as has just 
been indicated (^), supra, but a real difficulty is to be encountered in 
attempting to lay down specific rules in determining the elements 
of valuation for recapture purposes. There are those who would 
lay down a rule which would exclude all intangible elements; on 
the other hand, there are those who* contend that such a rule would 
be eminently unfair and unwise, in that it would be prohibitive of 
all development. It seems to me that the valuation should include 
the property necessarily appurtenant and useful in the conduct of 
the business, and that there is no good reason for prescribing spe- 
cific rules to determine what should be included in fair value. It 
seems to me that it would be unwise to adopt a rule which would 
expressly exclude or expressly include such intangible elements of 
valuation, but that these things should be left to be excluded or in- 
cluded according as to whether they may in a particular case, upon 
fair judgment, be said to be or not to be an element of "fair valua- 
tion, to be determined in the first caSe by mutual agreement between 
the Secretary of War and the grantee, and upon disagreement by 
a Federal court. 

I have never been able to see why the subject should not be left 
so, to be passed upon finally by a court in the light of the rules for 
valuation deemed applicable to the particular case. By so leaving 
it the Secretary of War, and the courts after him, will be free and 
untrammeled to apply the rules that are just and equitable. There 
is much difference 01 opinion now as to what elements should be 
considered in the valuation, either for rate making or for recapture 
purposes. There is no fixed rule to determine such things; the law 
is largely in the making. Certainly intangible elements have been 
frequently included within fair valuation. The Supreme Court of 
the United States has admitted them. "Each case," said Justice 
Hughes in the Minnesota rate cases, "must rest on its special facts," 
and he there stated that the ascertainment of fair value is not con- 
trolled by artificial rule, and is not a matter of formulas, but " must 
be a reasonable judgment, having its basis in a proper consideration 
of all relevant facts." While the law on the subject is, as just said, 
largely in the making, stilly it is clear that public-service commis- 
sions under judicial supervision do include intangible elements as 
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elements of fair value, and the courts have recognized the propriety 
of doing so in many cases, although it does appear to me that the 
present tendency is to restrict rather than enlarge, but certainly 
not to exclude all such elements. The rules of valuation for public- 
purchase purposes have been, if anything, even less satisfactorily 
developed than have been the rules for rate-making purposes, prob- 
ably because such purchases have not become an established practice 
of Government, but wherever the courts and public-service commis- 
sions have had occasion to consider the elements of valuation for 
this purpose with those for rate-making purposes they have been 
inclined to recognize a more liberal rule in purchase cases. 

The thing of real importance in a rate case is not so much the fair 
value of the property alone or a fair return alone but a combination 
of the two, whereas in the matter of public purchase there is only 
one thing of importance, and that is of fixed and final importance, 
namely, the fair value of the property. It seems to me if the Gov- 
ernment is going to take over the property of the grantee and op- 
erate it for its own uses, or is to take it over for the purpose of dis- 
posing of it to a new grantee, it should not rely upon its sovereignty 
to invoke a rule differing from that which should govern transac- 
tions between private parties or between a grantee and a State. In 
all such cases the basis of value for rate purposes and public-pur- 
chase purposes involving, as it does, questions of vested property 
right must necessarily be fixed in the last instance by the Supreme 
Court of the United States. And I think we should be satisfied to 
trust the courts in the last instance to determine what fair value is, 
and an act which permits the courts to apply an open mind to the 
subject would seem to be to me subject to no just criticism. Of 
course, the rights acquired from the Government ought not to enter 
as an element of valuation, either for rate making or recapture 
purposes. 

THE TWO SPECIFIC QUESTIONS. 

I come now to give you my views upon the two questions which 
you invited me especially to discuss and upon which 1 took occasion 
barely to suggest my views just a moment ago: 

(1) Shall the special consent of Congress be required upon each 
application, or may the permit be granted by the Secretary of 
War? — When I first assumed office and began the study of the sub- 
ject of water-power legislation my advisers then represented, and 
they still do represent, it to be their view that it is a sin qua non of 
any bill which is to develop power that when Congress has laid down 
conditions sufficiently general as to principles and sufficiently de- 
tailed as to specifications to govern power development the granting 
of the permit in each case should be left to the Secretary of War 
upon the recommendation of the Chief of Engineers, and that with- 
out such a provision, whatever might be the merits of a bill in other 
respects, it would not produce the best results. Though impressed 
by the reasons advanced, I refrained from making such a recom- 
mendation, inasmuch as it seemed to me inadvisable for an adminis- 
trative official whose views had not at that time been requested by 
the Congress or any committee thereof, to request the Congress to 
invest him with this increased measure of power. Inasmuch as 

24440—16 2 
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since that time the question has been the subject of extended con- 
sideration in both- Houses of Congress, and inasmuch as I am now 
invited to express my views upon the very question, I am relieved 
©f the embarrassment which attended me when I first studied the 
question and now feel free to speak ; and, speaking, I shall, of course, 
give my candid views, with reasons therefor. 
It seems to me that— 

(a) If Congress has prescribed the general conditions of consent, 
that which follows involves nothing but the executive and engineer- 
ing functions. When Congress has once laid down the conditions, 
there is nothing left for it to do by special act except to give its con- 
sent to the damming of a stream at a particular point. Everything 
else must necessarily be left to the Secretary of War and the Chief oi 
Engineers, who are to apply the conditions of the act. Now, the fact 
is nature has largely determined at which points in a stream power 
dams are physically feasible, and even were this not so, the bare 
authority to consent to the erection of a dam at a particular point is 
trivial in comparison with the other enormous powers necessarily 
exercised by these executive officers. No legislative consideration f& 
involved in saying where a stream shall be dammed; it is purely an 
engineering matter, and so Congress practically regards it in author- 
izing the bridging of navigable waters. The site of the bridge chal- 
lenges little or no attention, and inasmuch as bridges lack those eco- 
nomic features which make a dam the subject of inquiry and debate, 
they are authorized almost pro forma. And I have no doubt that 
in such cases the committees are guided largely by the recommenda- 
tion of the department. This department is a department invested 
by Congress with the execution of all its laws in the protection and 
improvement of navigable waters. Its powers are of necessity vast. 
It may, for instance, permit or refuse to permit a State to bridge or 
dam one of its own waters (sec. 9, act of Mar. 3, 1899) ; and it has the 
authority to permit or refuse to permit any obstruction, except the 
elass which extend clear across a stream, however large and impor- 
tant, in any navigable water of the United States, whether interstate 
of intrastate waters (sec. 10, idem.). These powers have never been 
profligately or oppressively exercised. If fault could be found with 
the department, it would perhaps be found in an ultraconservative 
exercise of its powers. It would seem, therefore, that the retention 
by Congress of the power of consent in individual cases is illogical 
and unnecessary, if a general dam act is what it ought to be, what its 
name implies, and what it purports to be. 

(6) Congress, in my judgment, could not effectively act upon each 
special case. Each special application would serve as an opportunity 
to renew the consideration of the entire subject matter. However 
unobjectionable, in fair judgment, the individual application might 
be, it would be likely to develop some opposition, and, in any event, 
would find members in the mood to impose conditions not contained 
in the general act nor contemplated by the applicant. Furthermore, 
there should be uniformity of general principles and only such 
change in detailed specifications as the engineering and practical 
considerations presented to the Secretary oi War and the Chief of 
Engineers show to be desirable and necessary. 

It is perfectly clear that Congress is not so circumstanced as suc- 
cessfully or wisely to conduct such negotiations and determine such 
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questions. The applicant may own all the riparian rights, he may 
be qualified under local law to build the dam and engage in the busi- 
ness, he may stand ready to secure all public interests, but before a 
dollar could be spent Congress would then have to function. The 
contingency of unfavorable action by Congress must be a largo 
obstacle to development. Everyday rules or business, finance, and 
expediency, which lead to development support the view that the 
giving of the permit in a special case should be considered as a purely 
administrative function, to be performed under conditions imposed 
by Congress. 

(2) Shall a Federal charge be laid upon the privilege? — Aside 
from any question of Federal authority that may be thought by 
some to be involved, in my judgment, and as a mateer of policy, this 
question should be answered in the negative. Many who have the 
cause of conservation at heart have heretofore urged, and doubtless 
will urge again, that any legislation for the development of water 
power on the navigable streams should provide for the Federal levy 
of a charge for horsepower for the privilege. The reasons thus far 
advanced for the proposition do not appear to me to be sound. In 
the first place, it must be remembered that merely because the Federal 
Government makes, or ought to make t such a charge for the develop- 
ment of water power in streams running through the public domain, 
it does not follow at all that such a charge should be levied upon the 
development of water power in the navigable streams. The situa- 
tions are basically different. In the case of navigable streams the 
Federal Government owns neither the water nor the bed of the 
stream ; its power comes from a right to say what obstructions may 
or may not be placed in the stream. Upon a navigable stream the 
Government owns nothing, has nothing to sell, whereas the Gov- 
ernment owns the power site itself upon the public domain. 

Those who advocate the levying of such a charge first assigned 
as their purpose the accumulation of a fund to be devoted to the fur- 
ther improvement of navigation. This, it seems, has been abandoned, 
and the contention now made is that by means of this charge the 
Federal Government can more effectually exercise its control over 
the development. I have heretofore said that in my judgment the 
State should be left free to impose such taxes, charges, and excises 
as it might see fit to impose upon the property and the business 
authorized by the grant. I can see no sufficient reason, as a matter 
of policy, to justify the levying of an additional charge by the Gov- 
ernment of the United States. The Federal Government does not 
qualify the grantee nor give him the primary authority to engage in 
tne business. The property of the grantee is private property, 
situate within a State. The title is a title under local law, and the 
protection of the property comes from the local law, and not from 
the Federal Government. If such a Federal charge were levied, its 
only effect, so far as I can see, would be to increase the rates and 
charges to the ultimate consumer, for it can not be doubted that such 
fixed charges have to be shifted to the consumer, and directly so 
where there is public regulation and control. 

I fail to appreciate how the levying of a Federal charge could 
render more effectual a proper Federal control in this connection. 
I know it has been argued that such a charge is necessary to take up 
the "slack," meaning thereby the difference in production cost be- 
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tween steam electric and hydroelectric energy. This assumes that 
there is a substantial difference which, at least at the present stage 
of development may be doubtful, but excepting that there will 
generally be a difference in favor of hydroelectric energy, it does not 
follow that a regulatory commission, out of respect for the rights of 
property or otherwise, is bound to fix a rate that would enable the 
more expensive producer to continue his production. I see nothing 
in the cases, or in principle, requiring the State in the fixing of 
rates of service of electric energy to shut its eyes to the cheaper cost 
of production, but, on the contrary, if such a regulatory commission 
were not permitted to fix a rate, in view of the reasonable elements 
of valuation of a cheaper cost of production of a hydroelectric plant, 
or was limited in its regulatory power by the more expensive ele- 
ments of production cost by steam, then regulation would be a de- 
lusion and the people could enjoy no advantage from the great 
natural resource of water power. I find no case where a State com- 
mission has accepted any such idea. On the other hand, a reference 
to the latest textbooks and cases on the valuation of the property of 
public-service corporations for rate-making purposes indicates that 
where the question in one form or another has come before the 
public-service commissions any theory that would permit the cheaper 
hydro company to take advantage of a steam company's cost of pro- 
duction has been denied. 

Of course, if the two methods were upon a competitive basis in 
the same community and there was a substantial difference in the 
cost of production, cheaper production would prevail and finally 
exclude its competitors. This must be the result of natural and un- 
assisted competition. The practical result would be, and it seems 
ordinarily must be, a monopolization of power, but subject to public 
control. Also, the hydroelectric producer will be compelled to pur- 
chase or erect a steam auxiliary of his own. There are very few 
streams whose flow is so constant and dependable as to permit of 
the development of hyroelectric energy without the assistance of 
steam plant. Fixing a rate for hydroelectric energy has to take into 
consideration this means of auxiliary production. In any event, it 
seems to me, to contend for a Federal charge to consume such differ- 
ence of cost production is only to proceed upon the principle that 
no advantage can flow to the ultimate consumer from the cheaper 
production due to a natural resource. 

IN THE CREATION AND IMPROVEMENT OF NAVIGABLE CAPACITY AND NOT 
IN A MONEY CHARGE LIES THE GREAT FEDERAL BENEFIT. 

To assume that the Federal Government will get no direct benefit, 
or will get less than it ought to get of such benefit, if it does not im- 
pose a cnarge upon the development of water power, is to ignor one 
great reason for and one great useful result of the development of 
power on the navigable rivers, namely, the creation and improvement 
of navigable capacity without expense to the Federal Government. 
That such development must give such a result is not a matter of 
speculation; it is a certainty. Such must necessarily be the result, 
and the larger and more general the development of power the greater 
will be the creation and improvement of navigation. 
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Power dams which create the head must necessarily result in the 
formation of pools available for slack-water navigation. Locks at 
the dam, which should be constructed by the grantee where it is equit- 
able to impose such a condition, will connect up the pools with navi- 
gable reaches below, and thus the power development will result in 
creating not only isolated stretches of navigability above the dam, but 
may be made to create an extended and continuous navigable capacity, 
and without expense to the Federal Government. 

The desirability and wisdom of river improvement by such means 
can not be open to question. A necessary national achievement can 
thus in a great measure be accomplished without resort to the Federal 
Treasury. It seems to me that those who look for returns for the 
Federal privilege can not fail to find it in this direct benefit to the 
Nation. 

CONCLUSION. 

These, in general, are the views which I have reached after giving 
the matter extended consideration and study. I am unable to perceive 
any fallacy in the basic principles upon which my conclusions are 
founded. With respect to the details, I suppose undoubtedly im- 
provements will be suggested. I have endeavored, however, always 
to keep in mind the two absolutely essential requirements if we are 
to act wisely and effectively: First, securely to protect these great 
resources for the benefit of the whole people ; and, second, to provide 
for their development under such conditions as we may reasonably 
expect reasonable men to participate therein. 

Much confusion has been created in the public mind by using 
"conservation" as if it meant the same thing as "reservation. 
Reservation means to hold back ; and, if conservation is to be treated 
as meaning the same thing, then we are all wasting our time, because 
the present law effectively holds back all development. Real con- 
servation means exactlv tlie opposite to reservation ; it means the ob- 
taining of useful service; that is to say, it means making available 
that which one has so as to make the greatest use thereof. 

My consideration has, therefore, proceeded along those lines to 
the conclusions stated, and I am hopeful that the statement of 
these conclusions may somewhat aid your committee in reaching and 
reporting a wise measure upon this most important topic. 

The Chairman. Mr. Secretary, such legislation as you advocate, 
I suppose when you come to pass upon an application, your require- 
ment of a lock, or other demand that may be specified, would always 
depend upon the consideration as to what the probable results 
would be, and the probable profits of the investment, so that you 
would adjust your specification in each case to the prospects of de- 
velopment? 

Secretary Garrison. The Chief of Engineers, in each instance, 
would only consent to report favorably those applications which 
contribute to the navigable capacity of the stream by the erection of 
the dam and such locks or other incidents as should accompany the 
same, to the extent possible under the circumstances. 

The Chairman. It would be unconscionable, in your opinion, to 
require as much of the grantee of that small site on a small river, 
as you would at the Keokuk Dam, for instance, because the electrical 
development would be infinitesimal compared with it? 
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Secretary Garrison. I should think it would necessarily result in 
applying the proper reasonable considerations which arose at each 
place, and I can not conceive the engineering department having 
anything else in mind. 

The Chairman. The applicant would not trade unless you did 
base your requirements on the reasonable expectations of the enter- 
prise? 

Secretary Garrison. I would say that would go without saying. 
That would be axiomatic. 

The Chairman. The Government construction you refer' to as 
placing it properly in the power of the Secretary of War to lease 
the water, that is represented in the bill here by Mr. Oldfield, H. R. 
7560, as a separate proposition. I want to ask you if the construc- 
tions by the Government already existing are of such a size and char- 
acter as to make it worth while to report this separate bill, even if 
it did not seem possible to get through the general legislation? 

Secretary Garrison. It is desirable because we have some situa- 
tions which require us to act if we are going to get control and benefit. 

The Chairman. You could realize some revenue to the Govern- 
ment if the Oldfield bill were passed, could you not? 

Secretary Garrison. Yes. but, of course, I prefer, if my prefer- 
ence is to receive any consideration, to have the whole matter treated 
in the general dam act, because if those who have at heart only the in- 
terest of some specific part of this subject can get consideration they 
lose all interest in the general subject. Take, for instance, the Niagara 
Falls improvement as an illustration. The people interested in 
Niagara Falls are specifically interested there, and there only, and 
there properly. If they could get their matter treated specifically 
and satisfactorily disposed of, they would lose all interest in the 
general proposition and they would not combine with the others to 
get a general dam act passed. So that situation obtains as to the high 
dam at Minneapolis and St. Paul. If they have that special interest 
settled they would lose all interest in the general dam act. 

The Chairman. I do not refer to any separate bill as to the devel- 
opment of water power by private capital. I know your view on 
that and agree with you, and always have. But I am speaking of 
your Government construction. 

Secretary Garrison. I was too, sir, and what I was saying was 
that, in the first place, I think it is a mistake to treat any cases of a 
Government dam or of a private project — a privately constructed 
dam — separately. 

The Chairman Then you would not favor proceeding, even with 
a Government dam, until the whole subject was disposed of? 

Secretary Garrison. For the reasons I have given you, I would 
not. As I have said, it would be very unfair to have that; but it 
does seem to me that a subject which has aroused so much con- 
troversy as this subject has would be better treated in everybody's 
interest. If the interest of only one is considered, his interest is 
stifled and he will drop out as a part of the great force to get gen- 
eral action. I might say it is merely a matter of tactics. 

The Chairman. Your proposition is probably supported by the 
further suggestion that in Congress this separate bill would be sub- 
jected to the same conditions that would be insisted on in the whole 
general dam act. 
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Secretary Garrison. Yes; you would have just as much discussion 
over that question as over the general dam act. I imagine that is so. 

The Chairman. There are two other questions. There are several 
companies that want to begin their work who are operating under 
grants of Congress that are about to expire. In one or two of them 
large investments have been made. One is on the line of Georgia 
and South Carolina, and one is in Arkansas. They have bills here 
for renewals. The amendment of 1910 especially excepted them 
from the operation of the act and favored renewals where they could 
show they had made large expenditures on the strength of the grant 
These gentlemen have been patiently waiting to see if the general 
dam legislation would be secured, because I have stated to them the 
attitude of this committee and the attitude of your department 
wishing all to remain in the same boat, but their grants are about 
to expire. Do yo not think where they have expended so much 
money, and where their grants are about to expire, that without 
waiting for the general dam legislation that such cases as that ought 
to be renewed. 

Secretary Garrison. I do not like to express, and will not express^ 
any official view on that. I prefer to look into each particular case 
and see whether it appears that equitable consideration should be 
given it. I do not know the facts. 

The Chairman. I stated the consideration, that if those condi- 
tions existed they ought not be allowed to expire and lose their 
investment. 

Secretary Garrison. It would seem to me, Mr. Chairman, if they 
had come to Conergss under the general dam act theh existing and 
gotten an act, and then put a reasonable limitation on their begin- 
ning the work, and they did not live up to that 

The Chairman (interposing). But suppose they show it is not 
their fault that they did not live up to it ? 

Secretary Garrison. That is why I said I should like to look into 
each specific case to see if there is an equity. 

The Chairman. Then I will refer those bills to you. We have not 
done so up to the present time. 

Secretary Garrison. I shall be very pleased to look into them per- 
sonally an J give them my best consideration. 

The Chairman. Capitalists have spoken to me about a term which 
seems to be in popular use. You used it in the admirable paper you 
read. That is the term "recapture." They say the word "recap- 
ture" has a militant signification, and you talk about the con- 
fiscation of their property at the end of 50 years by recapture. It 
looks hostile. Can not we invent some other name instead of recap- 
ture? Can we not call it "reconciliation," or something of that 
sort? 

Mr. Esch. I do not think so, if this is to be carried out by the 
Secretary of War. 

The Chairman. The Secretary of War has some peaceful voca- 
tions, too. 

Secretary Garrison. I think it is " recaption." Is it not? 

The Chairman. I think we ought to get up a more conciliating 
word. 

Mr. R. W. Parker. How about " re-entry " ? 
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The Chairman. We have never entered it. That is used about 
public lands. 

Mr. Sims. I should like to ask the Secretary one question, so as to 
Bee whether I understood his reply to your inquiry a while ago. I 
do not understand that you mean to say that the requirements of 
your department in the effort to retain the interests of navigation 
would depend upon whether the applicant would or would not make 
money out of that enterprise with reference to your requirements. 
In other words, your requirements will be made only to preserve or 
conserve or protect navigation interests, and if the requirements are 
such in its protection as would render that particular enterprise un- 
profitable, of course that matter is of no concern to the department. 

Secretary Garrison. I did not state it in any such crystallized way 
as that. What I said was this, that I assumed that the Chief of 
Engineers would never report in favor of placing a dam across a 
navigable stream unless it would contribute to the navigable capacity 
of the stream. Now, just how far he would feel justified in insisting 
upon the erection of valuable navigation incidents at that place 
would, of course, necessarily depend, to use the popular phrase, upon 
what the traffic would bear. It would be perfectly absurd to take a 
small plant with small capacity and expect the man to put something 
in that plant to benefit the whole public. 

Mr. Sims. It would become prohibitive to the industry ? 

Secretary Garrison. Yes. You can not lay down any other rule, 
I think — of course the trouble with most words is thev become en- 
crusted with a whole lot of meanings you do not like to use — but 
it would be ah equitable consideration. The attitude of mind of the 
Chief of Engineers, and certainly of the Secretary of War, it seems 
to me, would be to consider all the facts and all the circumstances 
and keep in mind the two things that must never be departed from; 
one is to see that this great natural resource is put to the best use 
for the people, and secondly, to use common sense with respect to 
getting it done without cost to the. Federal Government, because 
there is the great direct benefit to the Federal Government. 

Mr. Sims. And on many streams that are technically navigable 
streams, the navigation interests in many instances will amount to 
practically nothing so far as the future is concerned, so far as we 
can see? 

Secretary Garrison. I can not commit myself on that, because my 
argument, practically, is to the contrary. 

The Chairman. That would depend upon how manv dams vou 
built? 

Secretary Garrison. The argument, practically, is that any flow 
ing water of any particular size can be made available for some 
character of navigation by proper scientific treatment and, as the 
chairman has suggested, it is largely a question of how much money 
you can expend on the treatment. 

Mr. Sims. You really could dig a canal and make a navigable 
stream where there is none at all ? 

Secretary Garrison. Yes, sir. 

The Chairman. But when we undertook to dig the biggest canal 
in the world we had sense enough to dig a pool and conserve the 
water. 
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Mr. Esch. In the dam act of 1910, and the bill which passed the 
House last Congress, and I think in the bill now pending, we author- 
ize the charge for reservoirs and headwater improvements to be 
made. Do you think that would be a reasonable charge? 

Secretary Garrison. You mean they imposed a charge on the man 
getting the profits? 

Mr. Esch. Yes; upon the constructors of the dam, not exceeding 
5 per cent. 

Secretary Garrison. I think that is all covered in under the an- 
swers that I have been giving to the previous questions. I do not 
think that you can specify usefully in advance the engineering prob- 
lems to be met with in the incidents which will arise, and that if you 
confide to the one department of the Government that you always 
have confided the matter of navigation to — that is, to the engineering 
department or the War Department — they may be safely trusted to 
impose proper navigation conditions as a prerequisite to their con- 
sent. I think, as I took occasion to say in this paper, that the engi- 
neering department of the Army has never taken any excessive 
liberty in the construction of its powers; that it has usually acted 
with extreme caution and conservatism. 

Mr. Esch. You could not make a charge, however, on these con- 
structions of dams without authorization of the act itself? 

Secretary Garrison. I am saying I have no objection to the au- 
thorization, but I would not make it the absolute requirement that 
we should do so. 

Mr. Esch. You would leave it optional? 

Secretary Garrison. I would leave it optional. 

Mr. Esch. The act of 1910, as you know, provides — 

That the Chief of Engineers nnd the Secretary of War are hereby authorized 
and directed to fix and collect Just and profier charge or charges for the 
privilege granted to all dams authorized ami const ructcd under the pro- 
visions of this act which shall receive any direct benefit from the construction, 
operation, and maintenance by the United States of storage reservoirs at the 
headwaters of any navigable streams, or from the acquisition, holding, and 
maintenance of any forested watershed or lands located by the United States 
at the headwaters of any navigable stream, wherever such shall be, for the 
development. Improvement, or preservation of navigation in such streams in 
which such dams may l)e constructed. 

Secretary Garrison. Yes, sir. 

Mr. Esch. That would permit a charge to be made on the con- 
structors of dams for the Appalachian and White Forest Reserves, 
for the headwater dams on Lake Itaska, at the head of the Missis- 
sippi, and other streams. Do you think that is a just charge to be 
made by the Government ? 

Secretary Garrison. I do not want to answer that categorically, 
if you will excuse me. I would rather say that I should like to have 
Congress give the authority to consider the equitable fixing of the 
charge, including all of these things, so if it were equitable you can 
readily see we ought to have the power. 

The Chairman. Does net that language do that? 

Secretary Garrison. It might be made a prerequisite. 

The Chairman. Does not that language leave it as you suggest? 

Secretary Garrison. I have not read it with sufficient accuracy to 
be sure of that. 

Mr. Esch. We have a limitation of 5 per cent. 
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The Chairman. The provision is it shall not go above that, but 
below 5 per cent you have a discretion. 

Secretary Garrison. What I have in mind is this: I can not re- 
member the stream, but I had occasion, in a very vigorously con- 
tested hearing within six months, to consider a stream that seemed 
to have upon it a perfect succession of power plants. Now, it may 
very well be that if the Government, at its own expense, had prac- 
tically provided the quantity of water that flowed down that stream, 
that it would be equitable to impose a proportion of the expenses 
upon these innumerable users. It might not be equitable to compel 
a man who was going to do a great public benefit, as well as make a 
private profit, to alone contribute* to the headwater navigation or 
improvement. I feel that in each instance it is one of the things 
that ought to be taken into account, and the extent it should be fig- 
ured in ought to be left to a fair consideration of all the circum- 
stances. And it seems to me if the Congress were to indicate the 
character of things which it would authorize the department to con- 
sider it would have left the matter in the the elastic condition in 
which it has got to be left, unless Congress is perfectly sure it is 
not going astray in laying down a hard and fast condition which can 
not be departed from. 

Mr. Esch. When the Government grants the right to a corporation 
to construct a dam across navigable waters, and where the Govern- 
ment has no riparian rights or owns not even the bed of the stream, 
has Congress any warrant under the Constitution to make a charge 
per horsepower developed at such a dam? 

Secretary Garrison. It seems to me to be clear to the point of 
demonstration that Congress can impose any conditions whatever 
that are within its other powers. I mean by that, if Congress has no 
power to raise revenue at all then it could not impose any condition 
which would result in the raising of revenue, but having the power to 
raise revenue, having the power to tax, having the power to make 
improvements, it seems to me to be clear beyond peradventure that 
since Congress may absolutely say that nothing may be put in a navi- 
gable stream which is found to be detrimental to navigation, it may 
say upon what conditions anything may be put there. 

The Chairman. Then you would base the action upon the condition 
of consent? 

Secretary Garrison. Just a moment, Judge, if you please. That 
being so, it seems to me that we are in this position : Here we have a 
paramount power, absolutely conceded and fortified by every kind 
of decision from the Supreme Court ; why may not Congress, there- 
fore, say, " We will not permit a dam to be put in a navigable stream 
excepting under the following conditions; that the man who gets the 
permit shall pay a million dollars into the Treasury of the United 
States" — anythmg you please? Why not? The question of the 
policy to be pursued is one thing, but your power, it seems to me, is 
absolutely unlimited. 

Mr. Esch. I have no question as to the power ; but I notice from 
your paper you do not advocate that. 

Secretary Garrison. No; I do not. You see you asked me the 
question based on power. You used specifically the word " power." 
I have not any possible doubt of the power. I can not see how it can 
be controverted by any reasoning mind upon consideration for any 
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time. But, personally, I do not believe at all in it as a matter either 
of fairness or of policy, because the Government's control, the very 
thing that gives it this power, is its power over navigation. Now, if 
we, by causing these dams to be erected at points where they will 
contribute to navigation, it seems to me we have used the power rele- 
vantly, so to speak. You see what I mean. We have used it in con- 
sonance with tne thing for which we are given the power. If, on the 
other hand, we used it for an irrelevant purpose, namely, to get money 
in the Treasury, we are usin^ our power for something which was 
not within the thought or spirit that gave us the power, although 
we have the power absolutely. In other words, we have the same 
power to say that the public domain belongs to the United States; 
that anybody can have it on condition that he pays $1,000,000 a foot 
for it. We can say that if we want to. It would not be politic or 
sensible, but you have the power. 

The Chairman. You justify the power, if used at all, on the theory 
that the condition of consent is to occupy a navigable stream, but 
if outside of that it were proposed to levy a tax on water power it 
would have to be uniform on all the dams ? 

Secretary Garrison. It would be like selling public lands. You 
will say, " Here we permit you to go into a public stream and put 
up a dam, provided you pay so much money," and we have the power 
absolutely. You simply stand there like the angel with the flaming 
sword, and you make the condition. And that condition ought to be 
governed by equity, reason, and common sense. But that does not 
nTany way militate against your absolute power to be as unreason- 
ing or oppressive as you please, because you have the absolute power* 
in my judgment. 

Mr. Stephens. In connection with that, Mr. Secretary, I should 
like to ask you if you would think it advisable for the State to make 
a charge for this power, for these dams constructed wholly within the 
State? You think it is not advisable for the National Government? 

Secretary Garrison. The States are in a radically different posi- 
tion. There, it seems to me, is entirely a matter for each State to 
determine for itself. The effect of a State conditioning its consent 
or permission or grant upon the payment of sums of money must 
largely depend upon political conditions, because, of course, it has 
the undoubted power to impose a charge of this character. As I 
have tried to make clear in my statement, you take any sort of 
product which is generated by this power and of course we must 
assume that it is made to be sold to somebody." We know as an 
axiom of business that any fixed charge is transferred to the con- 
sumer. 

Mr. Stephens. And raises the price ? 

Secretary Garrison. Yes. Now, the States, do you not see, would 
be faced with the proposition of guarding the interests of all the 
people, as we must presume it to do, and the consideration to be 
determined would be whether it would be wiser for us to get a 
concrete sum of money in the Public Treasury by imposing a money 
condition upon this grant, or would it be wiser to let the people have 
the benefit of that by the decreased cost, which otherwise would be 
fixed on the product. 
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Mr. Stephens. The chairman raised the question in my mind a 
few moments ago in regard to the exclusive use of one of these power 
sites by a private industry, for instance, a great steel mill. Now, 
if this steel mill monopolizes this power, uses it all for its own 
exclusive use, then there would be a condition arising similar to 
what you have suggested where the State might justly tax that 
power, because it has a monopoly and is robbing the people to whom 
it belongs. 

Secretary Garrison. Well, the State would; the State does. 

Mr. Stephens. And should, properly? 

Secretary Garrison. Yes. The answer to that is that not only they 
should, but all States do. When you find a great steel manufactory 
anywhere, you find the fixed cost of that thing is counted into their 
tax valuation and that their taxes are based on that. 

The Chairman. In my State, in my own little district, they have 
a, little river which produces probably twice as much power as has 
been provided for at Keokuk, and four or five dams can be built for 
less tnan one-half what the Keokuk dams cost. The capitalists 
refused to go there, even though the State can authorize it, and build 
those dams, because they are scared to death about the 50-year limit 
and the prospect of confiscation at the end of 50 years, and because, 
on the other hand, there is a State commission that holds down the 
matter and will not allow them to go beyond the 50 years. There is 
already more than enough electricity provided for to light every 
town and run every cotton factory in the State, yet the popular idea 
and discussion is on that line. What we want is to induce capitalists 
to put up some factories, each one of which carries its machinery with 
it— when he builds his dam to have some use for it. And the question 
I asked was what your idea was as to regulating that. The dam and 
the works being entirely within the State of Georgia, it would be 
entirely within the province of the State of Georgia to regulate all 
their property, but the monopoly feature, I suppose, you suggest 
would apply entirely to the output of the manufactured goods and 
not to the use of the hydroelectricity. 

Secretary Garrison. I have not any doubt whatever of the power 
the Federal Government has conditioned upon its consent to deal 
with all those matters. I have never heard even a successful argu- 
ment, let alone an argnment that would convince a reasonable man, 
as to its power. 

Mr. O Shaunessy. Your paper, of course, was very long, and for 
a man who has not given it a great deal of study a great many of the 
facts stated would escape his understanding. I want to find out what 
are the chief objects, those that stand out very prominently against 
the present law. Is it this 50-year limitation ? 

Secretary Garrison. On the part of the people who would expect 
to build the dams and develop the power. 

Mr. O'Shaunessy. The 50-year limit is an influence? 

Secretary Garrison. That, is a very distinct influence. 

Mr. O'Shaunessy. What I was looking for was a summary of the 
chief reasons. 

Secretary Garrison. The fact that the law leaves it absolutely 
within the discretion of the Secretary of War and the Chief of 
Engineers at any time for violation even of an order of the depart- 
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ment, or of any condition we have imposed, or any condition of the 
act, to instantly forfeit their entire investment. 

Mr. ? Shaunessy. That frightens the capital? 

Secretary Garrison. Naturally; yes, sir. Then one other fact, 
namely, that there is nothing certain about their obligations. In 
other words, after we have given them a permit we can come along 
and say that the navigable requirements of this stream call for a 
dam twice as high and for three locks, and for this, that, and the other 
thing, and you must put it all in there at the expense of so many 
million dollars or we will sav you have forfeited your rights and take 
them all away from you. It is simply impossible to get reasonable 
men to invest their money on such contingencies. Also, on the other 
side you see the public is not protected at all. Once give them this 
and they are free so far as selling out, combining with other people, 
etc., is concerned, and we do not have any regulation over them. If 
they generate the electricity from this national source they can charge 
the people as they please, so we have lost all control and it does not 
protect the public on the one hand and does not in any way appeal 
to the private man to come in and build a dam which will benefit the 
public at his expense. 

Mr. R. W. Parker. Mr. Secretary, I" will not ask you to answer it 
now, but I should like permission to send you some suggestions as to 
the water-power bill as to the public domain, with reference to limit- 
ing the profits of any enterprise to a liberal profit and distributing 
anything else among his customers. 

Secretary Garrison. I should like very much to see it. 

Mr. R. W. Parker. I should like very much to have you take into 
consideration, if you would, to see if it is adoptable to such matters 
as this. 

Mr. Barkley. In cases where dams were built, of course, the bill pro- 
vides that the interests of navigation should be cared for by the erec- 
tion of suitable locks through which steamboats may pass, etc. I 
was wondering whether there would be any conflict or any difficulty 
or confusion arising between the Government and the State where a 
portion of the horsepower generated by such a project was used in a 
State wholly for commercial purposes and a portion of it transmitted 
to some other State-y-if there would be any confusion or conflict in 
the power of regulation as to that part that was so wholly within a 
State and that part that was sent out in some other State, all gen- 
erated by the same plant ? 

Secretary Garrison. You see, in the first instance the States 
would have to consent. The man would have to come to the War 
Department with the consent of the States to start with. Do you 
catch the point? 

Mr. Barkley. I understand. 

Secretary Garrison. In the next place if it is understood that the 
Congress shall determine who shall regulate the service as an inter- 
state matter. If it is wholly within a State, the act will provide that 
the public-service commission of that State, if there is one, should 
regulate it ; if not, the War Department should regulate it, or some 
other department until there was a State utility commission. 

Mr. Barkley. Under those conditions, if the bill did not provide 
for charges by the Federal Government for power to be generated 
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and transmitted to another State, would this situation be objection- 
able: That that portion of the power which was sold within the 
State where the plant was located would be charged for under some 
State regulation and that portion transmitted to the other Sate would 
go free, if Congress had not seen fit to put any charge upon generat- 
ing such a power. 

Secretary Garrison. I do not understand your question, exactly. 

Mr. Barkley. I mean, would that situation be objectionable, that 
the State could control the price on part of it by regulating it and 
fixing the charge for it, but the Government would not regulate that 
part which was in interstate commerce by refusing to put any charge 
on it? Would that create a situation which would be objectionable 
or unfair to those concerns who sold their power wholly within a 
State? 

Secretary Garrison. I do not see how it would be. 

Mr. Barkley. You think it is all right, then, for the State to 
charge part of the power used in the State and let the rest go free 
across the State line? 

Secretary Garrison. It seems to me it would work out this way. 
You take a situation in which the dam was in two States, each of 
which utilized within its own borders whatever is developed there. 
If the War Department were the agency selected for the purpose it 
might either itself regulate these charges, or, if these respective 
State commissions, by fair rules and regulations, did the thing, the 
War Department would not function. I mean, there would be Ho 
occasion for the War Department to come in; otherwise the War 
Department would come in and say, this is an interstate proposition 
and you may not charge more than so much here and so much there, 
and you must furnish this kind of service. 

Mr. Barkley. I understand your position to be, where we have the 

Sower to do that, you thought, as a matter of policy, the Federal 
rovernment ought not make any charge. 

Secretary Garrison. I am not talking about charges, I am talking 
about regulations. You see, the public-service commission does not 
charge anything, it regulates. 

Mr. Barkley. I understand now; but the States may charge a 
certain per cent of the power that is generated as a tax ? 

Secretary Garrison. Yes, sir. I do not see that that would be 
affected by the fact that some of it was sold in one State and some of 
it in another. 

The Chairman. Suppose they charged different prices to the 
people in two different. States? That could be controlled, could it 
not, by consent of the Federal Government? 

Secretary Garrison. I have said in this paper that I thought the 
State's right to lay imposts should not be permitted to conflict with 
the rights of the Federal Government, and it may very well be that 
you should so word your provision as -to prevent the tning that this 
gentleman and you seem to have in your minds. 

The Chairman. Wherever an enterprise bestrides the State line, is 
that not already in interstate commerce? 

Secretary Garrison. Yes. 

The Chairman. Can one concern do business in two States without 
being subject to the Interstate Commerce Commission ? 



GENERAL DAM LEGISLATION. 31 

Secretary Garrison. I do not think it could. 

Mr. Dillon. I think it is true that each State would be very apt 
to take care of the interests of its own inhabitants so far as charges 
are concerned, and the Government certainly in interstate commerce 
would have the right to regulate those charges so they would be rea- 
sonable as to the inhabitants of both States. 

Is it understood that this argument of the Secretary is to be avail- 
able for our use? 

The Chairman. Yes. 

Mr. Dillon. It will be part of the record? 

The Chairman. Yes; it will be printed and circulated. 

If the Secretary has finished, we will thank him for his attend- 
ance. 

(Thereupon, at 12 o'clock m., the committee adjourned until Fri- 
day, January 28, 1916, at 10.80 o'clock a. m.) 
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nary commodity of commerce and the transmission of such an elusive 
thing as electricity. But the physical characteristic of hydroelectric 
energy will not necessitate the application of any new principle nor 
even any novel application of an old one; it can have no other effect, 
in my judgment, than to determine in a practical way the extent to 
whicn the Federal power of regulation of such service must be exer- 
cised. Neither do I think it is necessary for us to differ in the realm 
of law in locating the source of Federal power to regulate such inter- 
state transmission of hydroelectric energy. If it should be contended, 
as I think it could not be contended, that the interstate transmission 
and service of hydroelectric energy can not because of the various 
incidents of its physical characteristics be legally denominated and 
controlled as a subject of interstate commerce there can be no ques- 
tion, it seems to me, but that the power of Federal regulation can be 
as effectually sustained as a condition of Federal consent. And 
whether the source of the Federal power be sustained upon one theory 
or the other, or both, the basic principle of the regulation is to be 
found in the commerce clause of the Constitution. Now, it is estab- 
lished that Congress, in the exercise of its paramount power, may 
prevent the common instrumentalities of interstate and intrastate 
commercial intercourse from being used in their intrastate operations 
to the injury of the interstate operation. And it is also established 
that Congress has the power to control the intrastate rates maintained 
under State authority to the extent necessary to remove the resulting 
unjust discrimination against the interstate service arising out of the 
relation between such intrastate rates and interstate rjttes which are 
reasonable in themselves. 

It is also well established that Congress may delegate to Federal 
agencies, like the Interstate Commerce Commission, authority to 
control the intrastate rates maintained under State authority to 
the extent necessary to remove the resulting unjust discrimination 
against interstate service arising out of the relation between such in- 
trastate rates and interstate rates which are reasonable in themselves. 
Under the existing interstate-commerce law the authority of the In- 
terstate Commerce Commission to remove discriminations against 
interstate traffic includes the power to control the intrastate rates 
jnaintained under State authority to the extent necessary to remove 
such resultant unjust discriminations against interstate commerce 
arising out of the relation between the intrastate rates. And this is 
so, notwithstanding the provision in the law that it shall not apply to 
purely intrastate traffic. See Houston Co. v. United States (234 U. S., 
342). Then by the closest analogy and upon the same principles, it 
must be that the Federal Government has the power to control the 
interstate service of hydroelectric energy, and also necessarily has 
such power to control the purely intrastate service as is necessary to 
relieve the interstate business of an unfair and an unjust burden. 

Now, it has been said that because of the fluid character of elec- 
tricity any regulation in any one State must of necessity affect the 
service and regulation in another State which is dependent upon the 
same generating and transmitting system, and that therein is to be 
found a vast difference between this element and the usual com- 
mercial commodity! And all this may be true; indeed, it seems to 
me that it is true. But it will not affect the principle to be applied, 
though the necessity of resorting to and exercising the paramount 
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Federal power might be much more frequent. Under the principle, 
however, each State would regulate the service within its jurisdic- 
tion up to the point where such regulation became discriminatory, 
and no further. Such is the principle governing all commercial 
transactions under our dual system of Government; it has been 
shown to be workable and not of too difficult application, and I can 
see no reason why it should not be adaptable to this instance of 
special application. And I do not doubt the imperative necessity of 
providing for Federal regulation in such cases. 

Second! You express tne desire for an amplification of my views 
upon the subject of " recapture," so called. 

In passing I may say that while that term is one of frequent use 
in administrative and legislative discussion, it has not appeared, 
so far as I can now recall, in any of the bills which have been sub- 
mitted for my consideration and has not found its way into the 
language of actual legislation. The word in the sense used is un- 
known to the law, so for as I know, and is used bv us in onlv a com- 
mon or colloquial sense, understood by all. There can be no reason 
or necessity for using the word in legislation, and therefore our use 
of it here can be of no consequence. 

I should find difficulty in amplifying what I have already said 
on this subject without descending into particulars which have not 
occurred to me, and which, if submitted to me, would require a 
detailed study and consideration before my views could properly be 
formed and announced. I should consider it unwise for me to ex- 
press, and for you to be influenced by, immature views upon matters 
of detail in such an important connection. Of course, I stand ready 
to serve the committee in any helpful capacity, and I should be glad 
to take under consideration and later to give you my views upon any 
particular proposition which the committee may submit. Further 
than this, for the present, I could not go. 

In a general way, this can be said, however : The subject of recap- 
ture is one of tremendous importance, both to the public and to the 
grantee. It must be governed by principles in which business con- 
siderations and justice enter in a marked degree. There must be 
Erovided a means whereby the sovereign or one authorized thereto 
y the sovereign, may be permitted to take over the rights, the plant, 
and business of the grantee upon or after the expiration of the grant, 
on terms that are both feasible and just. Of course, what we are 
seeking to do is to be just to the grantee and also just to the public. 
The subject is of such importance because of what it involves — the 
rights of property of the individual and the rights of the people in 
a common resource. We can not properly contemplate benefiting 
the latter by an unjust injury to the former. As I said the other 
day ? "The rights of property of the grantee upon and after the 
expiration of the definite tenure should be defined, and the rights 
and property held thereunder should be protected by continuing 
them until renewed in the original grantee or taken over by the 
United States or by authority of the United States, upon terms of 
fair compensation." 

Anything further that I might say at this time would merely be 
in amplification of my previous statement. Of course, that which the 
Government grants must not be included in the assessment of fair 
compensation, but outside of this I do not see how Congress can use- 
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fully or wisely enumerate what shall be comprised within that term. 
It must depend upon so many at present indeterminable factors, and 
must depend so largely upon the situation in each particular case. 

It does not seem to me that Congress is called upon, in dealing with 
this subject matter, to attempt to be any more specific than are the 
constitutions of the various States concerning the taking of private 

f>roperty for public use. In almost every one of those constitutions 
anguage of similar meaning is used. My recollection is that they 
usually read " private property shall not be taken for public use 
without just compensation." What is just compensation, "just" 
being practically synonymous with "fair" compensation, in each 
case depends upon, first, the judgment of the commission appointed 
on behalf of the public to condemn the land, and, secondly, upon the 
final determination of the courts in reviewing the decision of the 
initial condemnors. That is exactlv the situation which I think that 
Congress should consider and deal with in this matter. They pro- 
vide for the taking of private property for public use. They pro- 
vide that it shall not be taken without just or fair compensation 
being paid, and they provide, in the first instance, that it shall be 
determined by an administrator or executive officer, and that subse- 
quently his decision may be reviewed and the final question settled 
by the appropriate legal tribunals. It would be, in my view, as I 
have so frequently said, a practically impossible thing and a very 
unwise thing to attempt to be specific with respect to this matter, 
excepting to the extent of positively providing that no element of 
value shall be attributed to that which the Government has granted 
to the licensee. Further than this it is impossible for me to go at 
this time, and until specific provisions with respect to this matter 
are laid before me for consideration, study, and report. • 

Third. What should the Federal Government retain by way of 
regulation and control in the case where a grantee uses the entire 
output of his plant for industrial purposes? 

The Question is a difficult one. In the first place, it must be remem- 
bered that the State from which comes the primary authority to 
engage in the business, may impose such conditions, not inconsistent 
with Federal law, and may levy such charges and excises upon the 
business as its own law may authorize. 

In the next place, we should look at the question in its right per- 
spective. It is my view that considering the electric industry from 
the economic viewpoint, there would be few cases where the pro- 
ducer is the sole user of the power. My information is that the con- 
dition is already rare and may reasonably be expected before many 
years to disappear. The whole tendency of the electric industry is 
toward the central station system from which a number of different 
kinds of industry requiring energy at different times and under dif- 
ferent conditions may be supplied. By this means it is apparent 
that industries can purchase the power from a system in which there 
is a diversity of supply and use more cheaply than they can develop 
it in an isolated plant. Such a diversity of use leads to cheaper pro- 
duction and cheaper power to all with profit to the central producer. 

As exemplifying this tendency, I am informed that scores of elec- 
tric railroads in the United States have within the last several years 
abandoned their power plants and become purchasers of power from 
power producers. It may be that this will not prove to be the case 
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in the production and use of electric energy in the chemical and 
metallurgical industries, like the nitrogen and aluminum industries, 
and I, myself, think that there the tendency would be much less. 
Still, the American Cyanimide Co. purchases all its current from 
the Ontario Power Co. at Niagara Falls, Canada; according to my 
information, also, the American Aluminum Co. has entered upon a 
long-term contract to purchase power from the Cedar Rapids Power 
Co. on the St. Lawrence River, and the same aluminum company is 
preparing to make a large development on the Little Tennessee River, 
but the constructing and operating company will be the Knoxville 
Power Co., a public-service corporation which also supplies many 
other consumers. I am also informed that the zinc industries of 
Joplin, Mo., have entered into a contract to purchase power from 
the Keokuk plant on the Mississippi, and move their works to the 
vicinity instead of operating their own electric plant in the Joplin 
district. 

It is difficult for me to see how such a manufacturing company 
could avoid entering public service out of the necessity of things. 
Communities will grow up around these manufacturing plants which 
require for their supply lights both for household and street, street 
railways, and the various uses of electricity necessary for such a 
community, and these uses must be supplied by the available power. 

As I said the other day : 

Wherever the power is to be used, as it usually will be, either in whole or in 
part for public utility purposes, the grantee must be a qualified public utility 
agent, subject to regulation by law of the State and by the Federal Government 

Thus many of these plants, having primarily a private industrial 

?>urpose, would, by reason of the fact that they supply some power 
or a public use, come under public regulation. While it might be 
that the actual public regulation would extend directly only to the 
power used for a public purpose, yet in an indirect way, but not 
without effect, it w r ould extend to the power used in manufacturing; 
for when once public regulation has entered into the system, the 
exercise of the public authority will markedly affect and to a con- 
siderable extent control the uses of all the power, and a considerable 
degree of regulation will thereby be effected. 

It is conceded that no bill should pass that does not provide for the 
fullest development of power the market demands, and that does not 
provide for such plant maintenance as will conserve and utilize the 
water resources most beneficially in the public interests. It would 
follow, therefore, that it would be within the public authority at any 
time to require a grantee to make such new installation or such a dis- 
tribution of its power as would meet any reasonable demand. 

But coming down to the specific question where the licensee designs 
producing power for its own consumption, and designs to make, by 
means of that power, a commodity for sale, such as steel, aluminum, 
or nitric acid, I have these suggestions to proffer, with the under- 
standing that they are nothing but suggestions born of a desire to 
respond to the committee's request, and are not well-matured convic- 
tions based upon extended consideration of this particular phase of 
the subject: 

The function which I conceive that the Federal Government plays 
in this whole subject matter is to so use its paramount power as to 
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see to it that the natural resource is utilized to its fullest practicable 
capacity and so as to render the greatest good to the greatest number. 
It would of course contravene this controlling conception if a license 
were issued to a manufacturer of a commodity who, by virtue of the 
use of this natural resource, could make his product at a very small 
cost, and market it, by reason of general market conditions, at a very 
high price, and benefit by the inordinate profit thus occasioned. 
That would be permitting the utilization of a great public resource 
for private benefit and not for public benefit. I rather think it is 
fair to consider that one who seeks to utilize a public resource of this 
character in what would be an entirely private business alters, to a 
certain extent at least, the character of that business so that it may 
properly be considered as one affected with the public interest and 
therefore properly regulatable by public authority. If the manu- 
facturer in question could carry on nis operations equally as well by 
using power acquired without applying for the public resource, the 
question would not arise. But it seems self-evident that the very 
purpose of applying to utilize this public resource is because it is 
more available than other resources for the intended purpose. If 
this is so, then what I have said above seems to follow, namely, that 
the business conducted by the use of this public resource may fairly, 
for certain purposes at least, be treated as a business affected with 
the public interest, and the public, through its proper authorities, 
should, to some extent at least, preserve regulatable control thereof. 
I am obliged to confess that 1 have not thought deeply enough into 
this subject to make useful suggestions of what general form this 
regulatory power should take or who should exercise it. 

Of course, I think it should be exercised directly by the Federal 
Government. We have something that helps us by analogy in the 
case of the Interstate Commerce Commission, which takes corpora- 
tions directly of a public character and regulates them. If I am 
correct in my reasoning, the analogy is close enough for all practical 
purposes, because these corporations, carrying on what otherwise 
would be a private business, bring themselves under the classification 
of those engaged in business affected with the public interest, so 
that they similarly should be subjected to public control to the ex- 
tent necessary to see that the greatest good to the greatest number 
results from their operations after just and fair return is permitted 
to the proprietors of the business. 

I doubt whether the Interstate Commerce Commission is either 
the proper body or should properly have this added function loaded 
upon it. It would seem more in line with the conception which re- 
sulted in the creation of the Federal Trade Commission; and it may 
be that to the extent that provision for regulatory power should lie 
vested somewhere it should be vested in this last-named body. 

With respect to the question of what that power should be, I call 
not usefully now say more than this: That, conceiving such busi- 
nesses as we are now talking about as those affected with the public 
interest, for the reasons above stated, they should be subject to regu- 
lation to the extent of seeing that only fair and proper returns for 
investment, management, etc., should result to the proprietors, and 
that over and above that the benefit of the use of this natural re- 
source should result to the public. 
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When I stated above that I felt that this regulatory power should 
undoubtedly be in the Federal Government, I mean lust that ; but 1 
do not intend thereby to suggest that if proper results of the char- 
acter are obtained by the action of the individual State within which 
the business is conducted, the Federal Government should exercise 
its final paramount power in this respect. What I have in mind is 
this : That the power should be decreed, and it should be provided 
that if the State authority has not seen or does not see to it that the 
proprietor of the business is regulated properly in these respects, 
then the Federal authority should see to it. 

These are, of course, as I have been compelled to say with respect 
to most of my observations, general in character, and I can not be 
more specific unless and until there is a definite legislative suggestion 
laid before me for my consideration, study, and report. When this 
is done I shall be most pleased to give it all the consideration of 
which I am capable. 

The Chairman. As to that last subject you discussed. In case 
the company develops a power and uses the entire current for itself, 
in your idea the only medium through which you could regulate the 
transportation companies would be the prices they charged their 
customers for the manufactured article? 

Secretary Garrison. Yes, sir. 

The Chairman. Just as they deal with the railroads? 

Secretary Garrison. Yes, sir. I think it must be considered in 
any philosophical view of this question that if the Federal Govern- 
ment, acting as the trustee for all the natural resources of the Na- 
tion, permits private enterprise to avail itself of a public resource it 
should do so in such a way that the resource may be used most bene- 
ficially for the greatest possible number, and therefore there should 
constantly be public control to see that the result is achieved. 

The Chairman. Two or three of these companies you mentioned 
as going to Canada and taking their current from otner companies. 
It is true, is it not, that some of those companies first tried to secure 
grants from the United States on the navigable streams and failed, 
and for that reason went to Canada? 

Secretary Garrison. I have been so informed, and I believe it to 
be true. 

The Chairman. It is also true, is it not, that the United Carbide 
Co. has contracted for power in Portugal because it has been unable 
to secure consent on the navigable streams of the United States? 

Secretary Garrison. I am informed that we have seen the state- 
ment, but we have no authoritative knowledge on the subject. 

The Chairman. The information you have, Mr. Secretary, is that 
the large opportunities in this country are on the navigable streams, 
and if liberal terms of consent were given so as to invite capital to 
these industries it would help you to promote navigation of the 
streams by developing their manufacturing enterprises here ? 

Secretary Garrison. Unqualifiedly; yes. 

The Chairman. Gentlemen, you may question the Secretary. 

Mr. O'Shaunessjt. How recent is that decision you called our at- 
tention to? 

Secretary Garrison. I think it is the Two hundred and thirty- 
fourth United States. That would be a very recent one. It is Two 
hundred and thirty-fourth United States, 342. 
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Mr. R. W. Parker. Did you have time to examine the paper I pre- 
sented ? 

Secretary Garrison. I did not. 

Mr. R. W. Parker. It will do at some future time. My suggestion 
was they should take the shortest way to limit the amount of those 
profits and say the prices should be so adjusted as to afford only such 
profits, or else a dividend should be made back to the purchaser, 
much as you do in the cooperative store ; But that is a new idea for 
this subject, although not in the practice of the world, which has 
grown so much in that principle. 

Secretary Garrison. I still think, Mr. Parker, with due respect to 
your more extended experience of it, that just as Congress has not 
seen fit with respect to our railroad corporations to attempt to lay 
down hard and fast rules it will be unwise for us to attempt to do so 
here. I think they ought to declare the general plan, then leave 
somebody like the Federal Trade Commission, or some other ap- 
propriate tribunal, to apply the general principle in each case, as 
each case calls for particular application. 

Mr. R. W. Parker. My suggestion was that the department 
should lay it down in the grant they should make. 

Secretary Garrison. My suggestion would be the same there. 
Once establish the principle then I think it can be most usefully ap- 
plied by such a body as I mentioned. Then they can consider each 
case ancl the proper application of each principle to that particular 
ease. 

Mr. R. W. Parker. You are better pleased, I think, than I am, 
with the incessant litigation that has to take place before commis- 
sions. Is it not a little better to make a principle in the beginning 
and just avoid the use of the commission and make it a matter ox 
law ? That was the object I had in view. 

Secretary Garrison. The difficulty is, Mr. Parker, that I may 
almost say my experience as a judge led to exactly the opposite 
conclusion; not with respect to commissions, but that wherever a 
legislative body attempted to peer too far into the future and lay 
down hard and fast rules they produced situations that are imprac- 
ticable in daily life, whereas if they contented themselves with lay- 
ing down finely conceived general principles, in the end the prac- 
tically worded rule that the courts could draw out of those prin- 
ciples conformed to actual life rather than theoretical principles, 
and conduced to the betterment of the community. 

Mr. R. W. Parker. I agree entirely ; but I think in each particular 
case you might be able to put such limitations on the grant ; and that 
is what I wanted to submit to your consideration; and if you do me 
the honor to read that, I shall be much obliged. 

Secretary Garrison. I will do so. 

The Chairman. In the case of manufacturers it would be very 
difficult in practice to find and restore to all the customers an over- 
charge, would it not? 

Secretary Garrison. I do not think personally I would try to 
solve it along that line, Mr. Chairman. I think if you lay down 
the general principle, such as I have very crudely laid down here, 
that what your trade body would do would be to constitute itself 
the trustees for the public in that respect They would take into 
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account suck things as this, if I may be permitted for a moment to try 
W give an illustration. 

It might very well be that a price this year would result in a con- 
siderable profit, more profit than should justly accrue to the proprie- 
tor. But it might very well be that this was an extraordinary year, 
that they either had an extraordinary flow of water or an extraordi- 
nary market, or what not. Now, it may very well be that in the next 
year the business showed the necessity of a considerable surplus to 
meet a loss; and if you had an administrative body, that body might 
very well say, "We will not require yui to reduce your price this 
year, because you had a surplus. We will permit you to put that in 
the reserve fund, to be not drawn upon for any other purpose than to 
make up deficits occasioned by these losses that come in your busi- 
ness." A hard and fast rule would work grave injustice in that 
business. A proper functioning body acting with wisdom, intelli- 
gence, and business sense would apply the proper rule. 

The Chairman. Let them lay aside the profits of a fat year for 
the shortage of a lean year? 

Secretary Garrison. Something of that kind; yes, sir. And to 
lay down a hard and fast rule that they should have only 6 per cent 
a year, to give an illustration, may result in the worst possible thing 
to the consumer, because if they had a bad year, next year they might 
have to put up the price three times what it had previously been to 
make up their deficit, and that would not benefit anvbody. 

You see, the thing the consumer really has a right to is the effect 
of the use of this public resource after those who had put their money 
into it and run their risk have been fairly compensated therefor, 
und that, of course, would come, I should think, in what the consumer 
had from time to time to pay for the commodity manufactured by 
means of this public resource; and if we had some body of the char- 
acter that I have suggested that had these general principles laid 
down, each case might call for a peculiar ana a particular applica- 
tion of it, and I, for one, should be a little afraid to try to lay down 
any hard and fast rule to be applied to any particular case. 

Mr. Sims. I should like to ask you if a possibility of this kind 
should arise, whether or not the power in some regulating department 
should be applied or left to the court ? That is, suppose these private 
manufacturing concerns, doing no public utility business whatever, 
by agreement among themselves would restrict the output, would 
not use the water power to its limit, and in that way increase the 
price of their product which they sell to reduce the price of raw ma- 
terial which they buy. In other words, it would be a combination in 
restraint of trade in regard to which we might go to the courts under 
the Sherman law. But would it not be wise to retain in the War 
Department power to pass upon whether or not there was a combina- 
tion to reduce the output? 

Secretary Garrison. I have distinctly stated in my previous state- 
ment that we should have an absolute clause in the bill to that iden- 
tical effect. That we should always have power to prevent them from 
making any kind of a monopolistic combination, either by selling out, 
by assigning, or by any other method. 

Mr. Sims. Including the method I have just mentioned? 

Secretary Garrison. Yes, sir. And, furthermore, as I have ex- 
pressed it both in my previous memorandum and in this one, that 
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Mr. R. W. Parker. Did you have time to examine the paper I pre- 
sented ? 

Secretary Garrison. I did not. 

Mr. R. W. Parker. It will do at some future time. My suggestion 
was they should take the shortest way to limit the amount of those 
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Secretary Garrison. I still think, Mr. Parker, with due respect to 
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down hard and fast rules it will be unwise for us to attempt to do so 
here. I think they ought to declare the general plan, then leave 
somebody like the Federal Trade Commission, or some other ap- 
propriate tribunal, to apply the general principle in each case, as 
each case calls for particular application. 

Mr. R. W. Parker. My suggestion was that the department 
should lay it down in the grant they should make. 

Secretary Garrison. My suggestion would be the same there. 
Once establish the principle then I think it can be most usefully ap- 
plied by such a body as I mentioned. Then they can consider each 
case and the proper application of each principle to that particular 
ease. 

Mr. R. W. Parker. You are better pleased, I think, than I am, 
with the incessant litigation that has to take place before commis- 
sions. Is it not a little better to make a principle in the beginning 
and just avoid the use of the commission and make it a matter ox 
law ? That was the object I had in view. 

Secretary Garrison. The difficulty is, Mr. Parker, that I may 
almost say my experience as a judge led to exactly the opposite 
conclusion; not with respect to commissions, but that wherever a 
legislative body attempted to peer too far into the future and lay 
down hard and fast rules they produced situations that are imprac- 
ticable in daily life, whereas if they contented themselves with lay- 
ing down finely conceived general principles, in the end the prac- 
tically worded rule that the courts could draw out of those prin- 
ciples conformed to actual life rather than theoretical principles, 
and conduced to the betterment of the community. 

Mr. R. W. Parker. I agree entirely ; but I think in each particular 
case you might be able to put such limitations on the grant; and that 
is what I wanted to submit to your consideration; and if you do me 
the honor to read that, I shall be much obliged. 

Secretary Garrison. I will do so. 

The Chairman. In the case of manufacturers it would be very 
difficult in practice to find and restore to all the customers an over- 
charge, would it not? 

Secretary Garrison. I do not think personally I would try to 
solve it along that line, Mr. Chairman. I think if you lay down 
the general principle, such as I have very crudely laid down here* 
that what your trade body would do would be to constitute itself 
the trustees for the public in that respect. They would take into 
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account such things as this, if I may be permitted for a moment to try 
tp give an illustration. 

It might very well be that a price this year would result in a con- 
siderable profit, more profit than should justly accrue to the proprie- 
tor. But it might very well be that this was an extraordinary year, 
that they either had an extrac rdinary flow of water or an extraordi- 
nary market, or what not. Now, it may very well be that in the next 
year the business showed the necessity of a considerable surplus to 
meet a loss; and if you had an administrative body, that body might 
very well say, "We will not require yen to reduce your price this 
year, because you had a surplus. We will permit you to put that in 
the reserve fund, to be not drawn upon for any other purpose than to 
make up deficits occasioned by these losses that come in your busi- 
ness." A hard and fast rule would work grave injustice in that 
business. A proper functioning body acting with wisdom, intelli- 
gence, and business sense would apply the proper rule. 

The Chairman. Let them lay aside the profits of a fat year for 
the shortage of a lean year ? 

Secretary Garrison. Something of that kind; yes, sir. And to 
lay down a hard and fast rule that they should have only 6 per cent 
a year, to give an illustration, may result in the worst possible thing 
to the consumer, because if they had a bad year, next year they might 
have to put up the price three times what it had previously been to 
make up their deficit, and that would not benefit anvbody : 

You see, the thing the consumer really has a right to is the effect 
of the use of this public resource after those who had put their money 
into it and run their risk have been fairly compensated therefor, 
and that, of course, would come, I should think, in what the consumer 
had from time to time to pay for the commodity manufactured by 
means of this public resource ; and if we had some body of the char- 
acter that I have suggested that had these general principles laid 
down, each case might call for a peculiar and a particular applica- 
tion of it, and I, for one, should be a little afraid to try to lay down 
any hard and fast rule to be applied to any particular case. 

Mr. Sims. I should like to ask you if a possibility of this kind 
should arise, whether or not the power in some regulating department 
should be applied or left to the court? That is, suppose these private 
manufacturing concerns, doing no public utility business whatever, 
by agreement among themselves would restrict the output, would 
not use the water power to its limit, and in that way increase the 
price of their product which they sell to reduce the price of raw ma- 
terial which they buy. In other words, it would be a combination in 
restraint of trade in regard to which we might go to the courts under 
the Sherman law. But would it not be wise to retain in the War 
Department power to pass upon whether or not there was a combina- 
tion to reduce the output ? 

Secretary Garrison. I have distinctly stated in my previous state- 
ment that we should have an absolute clause in the bill to that iden- 
tical effect. That we should always have power to prevent them from 
making any kind of a monopolistic combination, either by selling out, 
by assigning, or by any other method. 

Mr. Sims. Including the method I have just mentioned ? 

Secretary Garrison. Yes, sir. And, furthermore, as I have ex- 
pressed it both in my previous memorandum and in this one, that 
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Mr. E. W. Parker. Did you have time to examine the paper I pre- 
sented ? 

Secretary Garrison. I did not. 

Mr. R. W. Parker. It will do at some future time. My suggestion 
was they should take the shortest way to limit the amount of those 
profits and say the prices should be so adjusted as to afford only such 
profits, or else a dividend should be made back to the purchaser, 
much as you do in the cooperative store. But that is a new idea for 
this subject, although not in the practice of the world, which has 
grown so much in that principle. 

Secretary Garrison. I still think ? Mr. Parker, with due respect to 
your more extended experience of it, that just as Congress has not 
seen fit with respect to our railroad corporations to attempt to lay 
down hard and fast rules it will be unwise for us to attempt to do so 
here. I think they ought to declare the general plan, then leave 
somebody like the Federal Trade Commission, or some other ap- 
propriate tribunal, to apply the general principle in each case, as 
each case calls for particular application. 

Mr. R. W. Parker. My suggestion was that the department 
should lay it down in the grant they should make. 

Secretary Garrison. My suggestion would be the same there. 
Once establish the principle then I think it can be most usefully ap- 
plied by such a body as I mentioned. Then they can consider each 
case and the proper application of each principle to that particular 
case. 

Mr. R. W. Parker. You are better pleased, I think, than I am, 
with the incessant litigation that has to take place before commis- 
sions. Is it not a little better to make a principle in the beginning 
and just avoid the use of the commission and make it a matter or 
law? That was the object I had in view. 

Secretary Garrison. The difficulty is, Mr. Parker, that I may 
almost say my experience as a judge led to exactly the opposite 
conclusion; not with respect to commissions, but that wherever a 
legislative body attempted to peer too far into the future and lay 
down hard ana fast rules they produced situations that are imprac- 
ticable in daily life, whereas if they contented themselves with lay- 
ing down finely conceived general principles, in the end the prac- 
tically worded rule that the courts could draw out of those prin- 
ciples conformed to actual life rather than theoretical principles, 
and conduced to the betterment of the community. 

Mr. R. W. Parker. I agree entirely ; but I think in each particular 
case you might be able to put such limitations on the grant: and that 
is what I wanted to submit to your consideration : and if vou do me 
the honor to read that, I shall be much obliged. 

Secretary Garrison. I will do so. 

The Chairman. In the case of manufacturers it would be very 
difficult in practice to find and restore to all the customers an over- 
charge, would it not? 

Secretary Garrison. I do not think personally I would try to 
solve it along that line, Mr. Chairman. I think if you lay down 
the general principle, such as I have very crudely laid down here, 
that what vcur trade bodv would do would be to constitute itself 
the trustees for the public in that respect. They would take into 
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account such things as this, if I may be permitted for a moment to try 
to give an illustration. 

It might very well be that a price this year would result in a con- 
siderable profit, more profit than should justly accrue to the proprie- 
tor. But it might very well be that this was an extraordinary year, 
that they either had an extraordinary flow of water or an extraordi- 
nary market, or what not. Now, it may very well be that in the next 
year the business showed the necessity of a considerable surplus to 
meet a loss; and if you had an administrative body, that body might 
very well say, " We will not require you to reduce your price this 
year, because you had a surplus. We will permit you to put that in 
the reserve fund, to be not drawn upon for any other purpose than to 
make up deficits occasioned by these losses that come in your busi- 
ness." A hard and fast rule would work grave injustice in that 
business. A proper functioning body acting with wisdom, intelli- 
gence, and business sense would apply the proper rule. 

The Chairman. Let them lay aside the profits of a fat year for 
the shortage of a lean year ? 

Secretary Garrison. Something of that kind; yes, sir. And to 
lay down a hard and fast rule that they should have only 6 per cent 
a year, to give an illustration, may result in the worst possible thing 
to the consumer, because if they had a bad year, next year they might 
have to put up the price three times what it had previously been to 
make up their deficit, and that would not benefit anybody. 

You see, the thing the consumer really has a right to is the effect 
of the use of this public resource after those who had put their money 
into it and run their risk have been fairly compensated therefor, 
and that, of course, would come, I should think, in what the consumer 
had from time to time to pay for the commodity manufactured by 
means of this public resource ; and if we had some body of the char- 
acter that I have suggested that had these general principles laid 
down, each case might call for a peculiar and a particular applica- 
tion of it, and I, for one, should be a little afraid to try to lay down 
any hard and fast rule to be applied to any particular case. 

Mr. Sims. I should like to ask you if a possibility of this kind 
should arise, whether or not the power in some regulating department 
should be applied or left to the court ? That is, suppose these private 
manufacturing concerns, doing no public utility business whatever, 
by agreement among themselves would restrict the output, would 
not use the water power to its limit, and in that way increase the 
price of their product which they sell to reduce the price of raw ma- 
terial which they buy. In other words, it would be a combination in 
restraint of trade in regard to which we might go to the courts under 
the Sherman law. But would it not be wise to retain in the War 
Department power to pass upon whether or not there was a combina- 
tion to reduce the output? 

Secretary Garrison. I have distinctly stated in my previous state- 
ment that we should have an absolute clause in the bill to that iden- 
tical effect. That we should ahvays have power to prevent them from 
making any kind of a monopolistic combination, either by selling out, 
by assigning, or by any other method. 

Mr. Sims. Including the method I have just mentioned? 

Secretary Garrison. Yes, sir. And, furthermore, as I have ex- 
pressed it both in my previous memorandum and in this one, that 
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we should also be in a position to require the licensee to use the nat- 
ural available resources of its maximum available capacity, so that he 
would not be able to say, " I am only using 10,000 horsepower and that 
requires me to charge a certain price." The department would say, 
" Why, you have got 20,000 horsepower you are letting run to waste, 
and you can not enrich yourself by failing to avail yourself to the full 
extent of this great natural resource; and if you will not do it we 
shall have to call upon somebody else that will, and let them do it" 

Mr. Sims. By failing to serve the public with the public interests? 

Secretary Garrison. Yes, sir. I can not get away from the concep- 
tion that when a man obtains from the sovereignty a public resource 
that that business is affected by public interest. And once lay down 
that principle, and I do not think you will have much trouble in 
applying it. 

The Chairman. While it would be wise and desirable to save initial 
resort to the courts for that purpose by leaving it in your control, 
you would not object to the courts remaining open to review any 
complaint made of 

Secretary Garrison (interposing). I did not suggest the courts. I 
suggested somebody more like the Federal Trade Commission. 

The Chairman. I understand; but you would not want the courts 
to be shut out from reviewing your action there ? 

Secretary Garrison. No ; you could not, as a matter of fact, I think, 
under our Constitution. If property rights are affected I think the 
Fourteenth Amendment will take care of it. 

The Chairman. You, as a great lawyer- 



Secretary Garrison. You always make it embarrassing for me to 
answer your questions, Mr. Chairman, because you suggest something 
I do not want to admit. 

The Chairman. You, as a great lawyer, want specific and elabo- 
rate provision made for that? 

Secretary Garrison. Oh, yes; because if you do not put it in the 
courts will put it. They will say, you can not take a man's property 
away from him except by due process of law. 

The Chairman. They will find the thing if you do not provide 
for it? 

Secretary Garrison. I do not think there is any doubt about that. 

Mr. O'Shaunessy. How would you stimulate the use of such a 
plant as you mention, where the}' would not be using the resources 
to their full capacity ? 

Secretary Garrison. We would do as we have done. We would 
say to them, "We have made a careful engineering survey of this 
situation and we find that you have not made proper use of so much 
of this natural resource — this water power. Now, you must either 
within a reasonable time and under practical conditions set about 
making that use or we will exercise the power we have to take it 
away From you, upon payment of a fair compensation." 

Mr. O'Shaunesst. Would that conflict with their grant? 

Secretary Garrison. No; it would be in their grant — it would be 
a positive term of their grant. 

Mr. Montague. You would make that specification in their grant) 

Secretary Garrison. Absolutely, Governor. 

The Chairman. That is in the bill. 
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Secretary Garrison. It has always been in everything I suggested,, 
and I think it has been in most bills I have seen. 

Mr. O'Shaunessy. Has it anything to do with the " recapturing n 
we were speaking about ? 

Secretary Garrison. No; it would only have to do with this: If 
the War Department under this power gave orders to the concern 
to amplify its plant so as to make the be^ possible use of the power,, 
use the power that was there, and they refused, then they would 
break their further right to continue in that use, and we would take 
it away from them, and by advertisement, or in anj other way you 
pleased, dispose of it in some way to somebody that would make this 
fair use of it. 

Mr. Hamilton. If I understood you correctly, your theory is the 
business would become affected with the public interest because it 
derives power from a navigable stream in effect? 

Secretary Garrison. Yes, sir; from a public resource, which, of 
course, navigable streams are. 

Mr. Dillon. The Government, granting certain rights, has the 
right to impose certain conditions, and they, upon accepting the 
rights are bound to comply with those conditions in order to get 
anything? 

Secretary Garrison. Yes; that is axiomatic I should say. 

Mr. Sterling. Mr. Secretary, in order to get at the need of this 
legislation. Is the present law not conducive to the development of 
this power as it is now ? 

Secretary Garrison. I doubt whether you will get any real useful 
development of this great power under the present law. 

Mr. Sterling. Has there been any at all ? 

Secretary Garrison. There have been two cases since 1910. Two 
actual plants built since the act of 1910. 

Mr. Sterling. Where are they? 

Secretary Garrison. I had them here in anticipation of that 
question. 

Mr. Sterling. What are the objections to the present law on the 
part of the investors? 

Secretary Garrison. You do not now mean the objections on be- 
half of the Government, which to my mind are quite as important 
as those on behalf of the investors? 

Mr. Sterling. I mean what objection do the investors make to the 
present law; why will they not engage in this business? 

Secretary Garrison. One thing, because the present law abso- 
lutely puts them at the mercy of the War Department, of the execu- 
tive department, and no man is going to put his money into a thing 
where he can not submit to anybody, a lawyer, a business man, or a 
banker, the obligations that he may have to live up to or the terms 
that he can look forward to, or really anything that is certain. Just 
as an illustration, under the existing law he may be required to put in 
locks, dams, or sluice gates, or anything of that kind we may oraer, at 
the expense of millions of dollars, whenever we determine they are 
necessary for navigation. Who is going to float his bonds or get 
him the money if the banker says to him: "What is the ultimate 
amount of expense you are obligated to as far as this contract is 
concerned? " If he is honest he will have to say, " There is no limit 
to it. I do not know. It is whatever the Chief of Engineers and the 
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Secretary of War may finally determine I may be required to do in 
this stream." 

Then this initial requirement is arbitrary entirely. They reserve 
the right to come along at any time and say that dam must be twice as 
high, or that thing be over there, or shift this thing over here. A 
banker will say, " How can I possibly tell my customers that these 
are safe bonds and advise them to buy them if you are required to 
spend twice as much money as contemplated in the first instance and 
may become bankrupt ? " There are other objections. 

Mr. Sterling. I am a new member of this committee and I am not 
very familiar with the old law. Do you think this bill removes all 
of those objections? 

Secretary Garrison. To the extent that we are able to foresee, it 
does: yes, sir. But much more important, from the standpoint of 
the National Government, than the lack of proper safeguards for 
the licensee or the investor is the lack of power that we have. Xow, 
if we granted a license, the fellow is foot free. He can do practically 
anything except disobey some other law. I mean he is free as far 
as any imposition on him of obeying the proper equitable and legal 
aspect toward this Government is concerned by reason of this license; 
he is free as far as that is concerned. He can make, as far as we are 
concerned, combinations with other people: he can sell out; he can 
entire] v elude us; we have no control: we can not say he must not 
do this or must do that, and there is failure all along the line. We 
have none of this power and control after we once grant this license, 
which. I think, is essential if the matter is to be treated from the 
proper standpoint of the Government. And if the investors were 
perfectly willing to invest under the present law. I still recommend 
to this Congress to enact a bill which will vest the proper power in 
the Government. 

Mr. Sterling. Do you know, as a matter of fact, that there are in- 
vestors now that are ready to encage in enterprises of this kind if 
this law can be passed along these lines? 

Secretary Garrison. I know there are many who say they will. 
They plainly say. and have said to me and, I guess, to everybody that 
has ever been brought in contact with the matter, that once get a 
law which is definite and specific, so that they know what they are 
getting, so that they know what their obligations are, a thing* that 
they can go to a man and say, i; Here is definitely what we have 
undertaken to do, and here is what we see on the business side as a 
result if we do that. Now. then, will you finance this thing? v They 
say they are utterly incapable of doing that now, and, as a lawyer, 
I think' they say the truth. 

Mr. Sterling. I think the fundamental idea in this matter ought 
to be to get it in such a shape that the investors will put their money 
in enterprises of this kind. 

Secretary Garrison. If they do not. you are going to fail to avail 
yourselves^— I mean the Federal Government is going to fail to avail 
itself — of the opportunity to get an enormous benefit, not only for 
the Federal Government, in improving its navigable rivers, but for 
the citizens of the communities that are forgetting what they could 
get as purchasers or consumers out of the use of this national resource. 

Just let me repeat something a man told me the other day, that was 
enlightening, without stopping to say whether his statement was 
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absolutely accurate. He said that by the use of air nitrogen in con- 
nection with the other two factors that make up fertilizers, Germany, 
for instance, had increased the yield of her crop-producing land from 
one to five — increased it 500 per cent. As I understand it, that is 
brought about by the fact that they have harnessed up their water 
powers and have produced air nitrogen at a price which makes it 
commercially available to the agriculturist, and it has such great 
value over other fertilizers that the increase is very remarkable, 
and the result is very remarkable. Now, if that is even a half truth 
the result, you see, is almost incalculable. If we can take the land 
in this country and harness up these streams, which are now just 
going idly to the sea, and can thereby increase the fertility of our 
land two and one-half times instead of five, you will not have obeyed 
the Biblical injunction of burying your talents in the earth, but 
you have fructified, which, I believe, is also a Biblical expression. 

Mr. Sterling. I think you have distinguished between conserva- 
tion and reservation? 

Secretary Garrison. Yes, sir; we are engaged in reservation at 
the present time. We are holding back, absolutely. If there is 
anytning virtuous in burying our talents in the earth, then we are 
virtuous to the nth degree, because that is what we have done. 
If we are not virtuous through the fact that we are not using these 
talents reasonably, then we have not acted wisely. 

The Chairman. If Judge Sterling will pardon me, while talking 
about fertilizer and crops I suppose it has been brought to your atten- 
tion that by the use of the electric furnace the phosphoric acid can be 
produced from the phosphate rocks that are all over some of the 
States much more cheaply and satisfactorily than it can be made by 
the sulphuric-acid process. 

Secretary Garrison. I have been so informed. 

The Chairman. That is a very valuable method of fertilizer pro- 
duction ? 

Secretary Garrison. That is one of the three, as I understand it. 

The Chairman. Judge Sterling asked you what you knew as to the 
probability of securing investors under this plan. If you are not very 
certain about that I want to ask you the question that will be raised 
in the House more certainly than even the one Judge Sterling asked 
you, and that is, does the provision of this bill iully protect the 
interests of the governmental people? Does it fully provide for regu- 
lation and price? 

Secretary Garrison. You say, "this bill." I have never seen the 
bill you have in mind. 

The Chairman. It is the same you had last year. Those pro- 
visions are the same we had last year. 

Secretary Garrison. 1 can only say this, Judge, that if the matters 
I outlined in my two statements are contained in the legislation 
provided in the bill 

The Chairman. Those provisions are substantiallv provided in 
the bill. 

Secretary Garrison. Then my answer is, yes: so far as our ability 
to cover this situation is concerned. 

The Chairman. Those are the same conditions in the bill we went 
over with the President and others last yean Now, one other ques- 
tions and I will yield again to Judge Sterling, and I thank him for 
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his courtesy. This nitrate, which is made from the air, you know 
or have been informed is the great reliance of Germany in the 
present war, and that she has ample facilities for producing it. I 
want to ask you if, in case of foreign competition, or in case Chili 
should lay an embargo on nitrate instead of an export tax, might 
not our military establishment, the War Department, be seriously 
embarrassed for the production of explosives? 

Secretary Garrison. It would be seriously embarrassed, because 
it would be without an absolutely essential element of making high 
•explosives. 

The Chairman. Is it not one of the most important elements of 
preparedness? 

Secretary Garrison. That is what I say. The only quarrel I have 
is with your words " serious embarrassment" A man who has too 
little may be seriously embarrassed, but a man who has none is flat. 
He is just destitute. He is just functionless. 

I do not understand that I am now being committed to the con- 
tents of bills that I have just distinctly stated I had not seen. What 
I am committed to is that if the matters on behalf of the Federal 
Government that I had set forth in my two memoranda are con- 
tained in the bill that you have in your mind, or in the bills that 
you have referred to, thfcn my answer stands. 

The Chairman. If you have not read the bill, you have never- 
theless distinctly affirmed the doctrine that great minds often run 
in the same channels, because in your statement you have very closely 
followed those provisions for regulation. 

Secretary Garrison. Very well, Judge. 

The Chairman. If we would be destitute under the unfortunate 
contingency I have suggested, which we all hope will never occur, is 
it not the part of wisdom, if private capital without expense to the 
Government wishes to go upon our navigable rivers and produce, 
under control and regulation bv the Government, the very thing 
which the department itself needs and that the farmer needs to en- 
courage them to do so? 

Secretary Garrison. There can not be two views about that. I 
just want to say this: That a gentleman pointed out to me the other 
day a thing verv interesting to me, and right in the line we are 
talking about. He said that America produces, I think he said, the 
only phosphate rock in the world, and therefore when foreign coun- 
tries, such as Germany, needed, as they imperatively needed, this 
phosphate rock as one of the ingredients for agricultural fertilizer, 
instead of having that phosphate rock, which is, of course extremely 
heavy, treated in this country with the acid, which acid is the essen- 
tial element of explosives, they carted thousands and thousands of 
tons of rock to Germany, because they would thereby keep in Ger- 
many the plant which manufactured the acid which had to be put in 
combination with the rock to produce the result they were after. 
We did just the opposite; we let all this rock go away and never 
erected the plants here to treat the rock. Of course, it would have 
been very much simpler to have made this phosphate into a manu- 
factured, finished product and shipped it, and it probably would not 
have taken one one-thousandth part of the bulk, but, through fore- 
sightedness, they hauled the great, heavy commodity to their country. 
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The Chairman. Then, if we use any of it we pay the freight both 
ways and also pay for the labor? 

Secretary Garrison. Most emphatically. 

Mr. E. W. Parker. On this matter may I ask whether we have 
any factories in this country that use this air-nitrate process satis- 
factorily and cheaply ? 

Secretary Garrison. I understand at the present time there is one 
experimental plant. There is one small experimental plant using 
4,000 horsepower. 

Mr. E. W. Parker. And as to their success you do not know, as 
to the cheapness of production? 

Secretary Garrison. I do not. 

Mr. E. W. Parker. I should not think with so small an operation 
they could make much of a test of the cheapness of it. 

Secretary Garrison. I doubt it. 

Mr. E. W. Parker. How long would it take to put up sufficient 
factories and at what expense? Have you any idea of that? 

Secretary Garrison. No. 

Mr. E. W. Parker. It would take some time? 

Secretary Garrison. It would take some time and the expense 
would be large. 

Mr. E. W. Parker. We ought to supply ourselves with the nitrates 
from the source in Chile now? 

Secretary Garrison. You see, there is a plant in Canada; this 
American Cyanide Co. has got a plant in Canada where they are 
making nitrogen from the air for fertilizer purposes. That plant 
could be so altered in certain of its final processes as to produce the 
nitric acid that is used in explosives. Of course, if that were shut off 
from us and Chile were shut off from us we would just have to quit 
making explosives. We would be done. 

Mr. Hamilton. As to the prices charged by this Canadian con- 
cern, are they within the reach of the ordinary farmer? 

Secretary Garrison. I understand the trouble there is the haul. 
Even if you could buy it f. o. b. factory at a satisfactory price, by 
the time you hauled it to the agricultural lands of the Southwest and 
the Southeast and the center of the country I think the freight rate 
alone would make it practically prohibitive. 

Mr. Hamilton. So it is only available practically within its im- 
mediate neighborhood ? 

Secretary Garrison. Yes, sir. 

Mr. Sterling. Is it bulky ? 

Secretary Garrison. I do not think so. I am under the impres- 
sion that a very small quantity of air nitrate goes a very long way. 

Mr. Sterling. Are we making atmospheric nitrogen in the United 
States now at all ? 

Secretary Garrison. A small plant I think of about 4,000 horse- 
power has been put up as an experiment. 

The Chairman. On a nonna vigable stream ? 

Secretary Garrison. It did not come under my department, there- 
fore it must be on a nonnavigable stream. 

Mr. Hamilton. Where is the phosphate rock in the United States 
mostly produced from? Can you answer that? 

MK Esch. From Utah, I think. 
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Secretary Garrison. From Wyoming, Idaho, Tennessee, Florida, 
and Utah ; also in Montana. 

The Chairman. What is being done with this phosphate rock 
now ? How is it being treated ? 

Mr. Leighton. It is being treated with sulphuric acid. 

The Chairman. Is anything being done with it commercially to 
any extent ? 

Mr. Leighton. A very large trade, especially a foreign trade. And 
of course it is used in this country for the making of phosphates. 
There is a large number of medium-sized plants which use the sul- 
phuric acid process. 

Mr. Hamilton. Are these phosphate plants in the vicinity of the 
rock as a rule ? 

Secretary Garrison. Not as a rule. They are more likely* to be 
located on the seaboard. 

Mr. Montague. Usually at the fertilizing plants, are they not? 

Secretary Garrison. Usually at the fertilizing plants. 

Mr. Sterling. We use a great deal of finely ground phosphate 
rock in Illinois. 

Mr. Leighton. That is a wasteful method of use, because if con- 
centrated a pound of it would do much more than you are doing with 
it in the raw state. 

Mr. Sterling. The experiment station of the Illinois University 
recommends its use in that form as much cheaper. 

The Chairman. I suggest that we finish with the Secretary to- 
day, because he has to go away. We can reach this other gentle- 
man when the Secretary is gone. 

Mr. Esch. What is your opinion of the indeterminate term as 
compared with the fixed term of 50 years in the bill? The indeter- 
minate term is applied in many States in their public utilities; it is 
in my State, Wisconsin, and is working satisfactorily. Do you think 
it would be an advantage to put in the indeterminate term in lieu 
of a fixed term of 50 years? 

Secretary Garrison. I would have to think about that before I 
committed myself to any answer that ought to carry any weight. 

Mr. Escit. If you are not ready to answer that question, let me put 
another. Do you think that we should be bound up absolutely by a 
limitation of T>0 years for all water-power grants irrespective of hu- 
man difficulty of construction, expense of construction, or any other 
condition ? 

Secretary Garrison. It seems to me those two questions are simply 
two different phases of the same question. 

Mr. Esch. They are involved; yes. 

Secretary Garrison. I should say this, generally speaking. Here 
you are dealing with a great national resource. It may very well be 
that in the course of 50 years something will develop which might 
make it very desirable for the Federal Government to take back, 
upon payment of fair compensation, one or more or all of these 
licenses or grants. Just what that might be, of course, I am unable 
to foresee. Now, if the investor — the licensee — is absolutely assured 
by just, fair, and definite legislation that when the question of taking 
back is made operative that he is to be treated fairly, that he is to 
receive just compensation for what he has paid, I do not see that 
any great harm would be done. By failing to fix a definite term it 
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is possible you might be putting the Federal Government in .a posi- 
tion that it would be unwise to place it in. You can see that is not 
a very useful thought because I have not to-day anything very 
definite in my mind. I look at it in this way, that if the people who 
are standing by ready to exploit this thing and take their own risks 
and see what they can make out of it do not complain of the length 
of the term, properly safeguarded in the ways I have suggested to 
protect their interest or their investment, then I do not see that 1 
would bring forward any theoretical objection to the fixed term. 

Mr. Esch. The Keokuk Dam required nine years, if I recollect 
rightly, to capitalize it, then it took three years or so to construct it 
There were 12 years that elapsed before a dollar of income could be 
had or a wheel could turn. Now, on a great project like that, and 
that is a conceivable project of navigable waters of the United States, 
would a 50-year limitation be a sufficient encouragement for the in- 
vestor of capital? 

Secretary Garrison. It would not make much difference, would it, 
if capital knew that the thing was to be terminated in 50 years, that 
in 50 years they would get back all they were entitled to get btyck 
out of it? 

Mr. Esch. But in amortizing the plant they would have to charge 
an increased rate during the period of the grant. My idea is that if 
they could have a sliding scale, as they had in some of the Provinces 
of Canada, I think, so they could be sure of an extension after the 
first limitation 

Secretary Garrison (interposing). Do you not think that probably 
what thev would realize would be this : That practically they are in a 
fair condition — they are in a safe condition — because if at the end of 
50 years no one stands ready to take over the Keokuk Dam, for in- 
stance, at a fair compensation to the men who have made that great 
improvement, nothing will happen to them ; they will go ahead and 
enjoy it of necessity, and if anybody does stand ready, then they 
will get their money back, with proper returns in the meanwhile, so 
that I suppose it will work itself out practically to the satisfaction 
of both parties. But, as I say, I merely have seen these sliding-scale 
provisions of which you speak, and all that I could now usefully 
say would be the first impression that it made on my mind. I think 
that practically your 50 years only has one beneficial effect, and that 
is that the Government is then in a position at the end of 50 years, 
without giving any reasons whatever — I mean they do not have to 
adjudicate or pass "upon any joint whatever — to take this thing back 
upon payment of fair compensation if they desire to do so, and it 
may be in this uncertain matter, which we never have tested out in 
this country, that something would occur within 50 years which 
might make it desirable for the Government to do that thing, and it 
might be undesirable not to have reserved the right to do it. 

Mr. Esch. In that same connection this bill has the limitation that 
the work must be commenced within a year and completed within 
three years, with a possible extension of two further years at the 
discretion of the Secretary of War. In the light of the experience 
of the Keokuk people would that be a safe limitation? 

Secretary Garrison. I have not thought about that. I think this: 
I think there again, as I have tried to say before, if you lay down a 
general principle, I believe you are always going to get the best 

26883—16 i 
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result if you leave the people that have got to see to the application 

of that as free as you can leave them. What I mean, reducing that 

to more specific language, is that no one in Congress or out of Con- 

» cress would want to cause an unjust forfeiture. It is abhorrent to 

• tne law, and is abhorrent to every man's sense of decency and justice. 
So really the test is good faith. If the people are in good faith 

Erosecuting the work as rapidly as they can, I do not think that any- 
ody who functions normally would want the excuse of forfeiture 
because they could not in good faith live up to certain definite fixed 
limits. 

Mr. Esch. This bill in certain cases requires forfeiture. Do you 
think it would be wiser if penalties were prescribed instead of for- 
feiture? 

Secretary Garrison. Personally — and I suppose I would go rather 
along the line of my own experience than along that of legislative 
experience, and my experience has most largely been in trying to 
administer the law or in litigation — as I said a minute ago, I think 
if you laid down the principle that after this license was granted he 
should, under the plans and specifications approved under the War 
Department, proceed in good faith and as rapidly as circumstances 
permitted to execute his grant, that then the question of forfeiture 
should not enter and the real terms should be on good faith. You 
may make ulterior limits if you please, but I think they should bo 
•very wide. But, as I have just said, I can not conceive of a normal 
mind wishing to cause a man to lose because he was overtaken by some 
unforeseen situation, which if you had foreseen you would have pro- 
vided against. 

Mr. Esch. Would the infliction of forfeitures in the bill in lieu, 
say, of penalties make it more difficult to capitalize a project and for 
the corporation to obtain higher interest on its bonds? 

Secretary Garrison. I should think so, of course. Every hazard 

• increases tne expense of anything, as we all know. The safest invest- 
ment in the world is the one that pays the smallest interest. The 
Government, which is the safest in the world, pays the smallest inter- 
est, and going into a brand new business which has never been tested 

• calls for the greatest expenditure for the use of the money. 

• Mr. Esch. Then your policy would be to make such provisions as 
would insure easy capitalization at an easy rate? 

Secretary Garrison. That would be to the benefit of the com- 
munity. Any fixed charge, of course, will be transferred to the 

consumer. 

Mr. Esch. Do you think that could be safely done and yet safe- 
guard the public interest? 

Secretary Garrison. I do not see why it should not be. So far, for 
instance, as the particular department of Government I can speak for 
is concerned, no one is more rigidly desirous of making them live 
up to the obligations of the Government than the Engineer Corps of 
the Army; yet I do not think anyone is inclined to be more just than 
they are," because they have no earthly reason to do otherwise. Their 
positions are not dependent upon anybody's vote; they do not have 
to submit their action to popular approval; no passing gust of 
•unpopularity could unseat them. They are as nearly impartial as 
could be, and if they were enjoined by the law to see to it that a man 
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proceed as speedily as he could, all things considered, and must 
always show the utmost good faith in prosecuting his enterprise, 
then I think you could fix your ulterior limits very widely, because 
I think they would be very stern to see that he lived up in good faith 
to his obligations. On the other hand, as long as he acted in good 
faith I think they would accommodate themselves to the spirit of 

food faith and decency to accommodate him. I do not know whether 
have succeeded in making this clear to your mind, but that is what 
I had in mind. 

Mr. Esch. In a bill which has been recommended to the Senate by 
the Public Lands Committee of the Senate, covering water powers 
of the public domain, they give jurisdiction of interstate problems 
to the Interstate Commerce Commission. As I understood your first 
paper, you thought it might be wise to leave it to the Secretary of 
War. 

Secretary Garrison. That was my suggestion. 

Mr. Esch. Would that arose any possible conflict between the two 
jurisdictions; for instance, the two domains, public lands and navi- 
gable waters, where the power was transmitted from one State into 
another ? 

Secretary . Garrison. It could not give rise to any conflict, of 
course, because they would be dealing confessedly with different 
entities. 

Mr. Esch. It is possible for a very wide discrepancy there between 
the rates fixed by those two enterprises. 

Secretary Garrison. That would not be conflicting. 

Mr. Esch. That might arouse some hostility and some criticism. 

Secretary Garrison. It might do all the latter, but it would not 
be a conflict. It might go to the contrariety of ruling and decision 
upon the same principles, but it could not affect the main subject 
matter. 

Mr. Coady. Following out your thought, Mr. Esch, which to my 
mind is one which requires some attention in regard to this inde- 
terminate period, is it your thought that this indeterminate period 
should be at the will of the department, the Secretary of War — that 
is, that it might be lessened, made less than 50 years or made more 
than 50 years, at the volition of the department? 

Mr. E8CH. I suppose you would have to leave-it to some tribunal, 
and the Secretary of War ha? jurisdiction over the rest of the bill. 

Mr. Coady. Do you not think that might lead to the eventual 
granting of these rights in perpetuity? Would it not open the door 
to thatf 

Mr. Esch. If you had public control, what danger is there of that? 

Mr. Coady. Is it not, after all, against all ideas of conservation to 
give these valuable rights in perpetuity? 

Mr. Esch. I should like to have the Secretary's views on that. 

Mr. O'Shaunessy. The proposed bill favors an indeterminate 
grant, does it not? 

Secretary Garrison. I have not seen the proposed bill. 

Mr. O'Shauxessy. I thought you said the other day you opposed 
the 50-year limitation because it frightened capital ? 

Secretary Garrison. No; I said the existing law, which absolutely 
limits the license to 50 years and forfeits every earthly thing at the 
end of 50 years. 
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The Chairman. The present bill provides what the Secretary says, 
but at the end of 50 years somebody will pay the company for it and 
take it away from them. 

Secretary Garrison. Yes; I see. Maj. Ansell fears that this com- 
mittee will be misled. I do not fear so. It seems that Judge Adam- 
son sent some bill to the department which I have never seen. It is 
still in the hands of the Judge Advocate General. I can not make it 
too clear that I am not talking about any bill of any kind, sort, or 
description introduced by anybody anywhere. I am talking about 
the existing law that I now know about, and talking about my theory 
on general principles which I have put forward in the two state- 
ments. 

The Chairman. You may not know it, but you have been talking 
about my bill. 

Secretary Garrison. I can not make that any plainer — that I am 
not talking about any bill. I have seen no bill this year that has been 
introduced by anybody anywhere. 

Mr. Esch. I think it would be a good idea for you to take this 
bill, consider it, and give your views on it for the record. 

Secretary Garrison. I did not know until this moment that it was 
in my department. The first procedure when a bill of that sort 
comes down before it comes to my attention it goes to the depart- 
ment which is particularly concerned. This bill would go to the 
engineer and the law departments, and after they had examined it 
it Would come to me, and there would be discussions, and the final 
report would be the result of that discussion. 

The Chairman. It was sent to you the 7th day of last December, 
but it is, in all its provisions, identical with the one you considered 
last term. 

Mr. Coady. You were about to address yourself to 

Secretary Garrison (interposing). Yes. I can only try in another 
form of words to express the same thought I expressed awhile ago. 
I rather agree with Mr. Esch's notion that when you come right 
down to it what we are legislating with respect to is to make the 
very best use of the country's utilities possible. Now, it must be 
thoroughly immaterial to the sovereign who the particular agent is 
who is making the best use of those utilities, because the only benefit 
that we are going to let him have out of them is what any agent ought 
to have, and, of course, we would play no favorites. It would make 
no difference to us who it was. So viewed in the cold light of logic, 
if I may try to express that view in that way, the Government would 
be indifferent to that, and say, " No ; it does not scare or shock me 
that this great public utility is to be used in perpetuity for the benefit 
of the public by John Jones, or any other agent capable of so using 
it, or who may Be made to so use it " ; but, as I said awhile ago, it may 
possibly be that in 50 years we may want to adopt some different 
theory in regard to bringing this public utility to its greatest capacity 
or causing it to contribute to the benefit of the public, and since there 
does not seem to be any hitch at the present time among those who 
have got to cooperate, if we are going to use this thing at all over 50 
years, providing'we give him a perfectly fair compensation clause, 
it would seem to me all right. My mind, I am inclined to think, is 
more practical than theoretical, and I would say why not accept that 
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if everybody interested says it suits them ; why speculate over some- 
thing which only gives rise to debate ? 

Mr. Coady. In the meantime you would be avoiding what, in my 
mind, would seem to threaten a perpetuity ? 

Secretary Garrison. Yes. As I say, it would be productive of a 
whole lot of debate. Every man knows more about the thing he him- 
self has dealt with, but in my experience in trying cases in court, and, 
when I was a judge, I found that time would be wasted to an un- 
pardonable extent after you have gotten counsel on both sides to 
practically agree. Whenever counsel for the plaintiff and for the 
defendant said, " that satisfies us," I never allowed another word to 
be said, although the matter might be capable of indefinite argument. 
I feel that way about this. If after we have given the protection of 
the Government and these people say, " this satisfies us, we will try 
to finance this thing, and try to make this public utility available, 
I do not think I would complicate that with a lot of things which 
would be a bugaboo largely. 

Mr. Decker. I believe from reading your statement that you are 
in favor of leaving the charge for this power, if there is any charge, 
to the States. But in a discussion recently a matter came up which 
' was entirely new to me, arid that was that there came occasions 
where the State Public Utility Commission, for instance, might not 
be in position to make an equitable adjustment of rates. I am not 
sure as to the member who raised the point, but I think it was Mr. 
Lenroot. He said, as an illustration, something like this: Suppose, 
as it sometimes happens, that a given community is being furnished 
with electric power, and suppose there is not enough water power in 
that community to supply sufficient electric power for the whole 
community. One concern will get the right from the Government 
to utilize the water power, another concern will utilize coal and de- 
velop electricity. The concern that uses the water power can develop 
its electricity more cheaply than the concern that uses coal. The 
concern that uses the water power could well afford to charge the 
customers in that community a less rate than the one using coal. 
But the Public Service Utility Commission could not discriminate 
between the two; in other words they would have to fix a rate for 
the use of electricity. They could not say "John Smith, you use 
water power and you give your customers a certain rate; and Jones 
you use coal to make your power, and you give your customers an- 
other rate," because you would be discriminating between the cus- 
tomers. The customers who happened to be on the line of the water 
power would get a lower rate than those who got theirs from the 
coal, and it would give those two concerns, both of which are public 
concerns, a right to discriminate between their customers in turn. I 
might be living beside another man who was getting his electricity 
from the water power, and the one concern would not want to give 
me electricity from its water power and I would have to get it 
from the coal power. These gentlemen suggested that in cases like 
that that the War Department, or some Federal authority, ought to 
have the right to say to the people who have acquired the right 
from the Federal Government to use the water power, " We can not 
keep you from charging as much as the people who use coal charge, 
therefore it is nothing more than right that you pay a tax into the 
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Federal Government to equalize the difference in a measure." Had 
you ever thought of that ? 

Secretary Garrison. Yes; I dealt with it in my first memorandum. 

Mr. Decker. What is your idea about it? 

Secretary Garrison. The first thing that would occur to you is 
that the net result of that would be that the fellow who employed the 
most expensive method of doing anything would utterly deprive the 
public of the benefit of this public resource. If the fact is that by 
using this great public resource you can cheapen the product and then 
some commission is going to come along to prevent you from cheapen- 
ing the product, you are just going around in a vicious circle, are you 
not? Of course, the Government has the right to prescribe what 
fchall be the most beneficial use to which the power must be put. 

Mr. Decker. Take the case, as it often happens, where there is not 
enough cheap product to serve the whole community. If you were 
on the public service commission how would you fix the rate in that 
case? 

Secretary Garrison. I do not see that you can do anything more 
than they do in the Interstate Commerce Commission where they 
get exactly a similar situation. Take for example two railroads run- 
ning between New York and Chicago, one 01 which by reason of 
its natural route and various other reasons operates so that it only 
costs it $1 a ton to haul steel and it costs the other one $2 a ton td 
haul steel. Now, the Interstate Commerce Commission is faced with 
the question of fixing rates. If they say that they are going to fix 
the rate at $1.25 they will give all the freight or as much as they can 
possibly carry, to the best conditioned road. On the other hand, if 
they fix a rate that will enable the other road to live at all, the best 
conditioned road makes more money than it otherwise would, and 
if I were an Interstate Commerce Commissioner, I would say, "I 
can not help it; that is all there is about it. It may be that the best 
conditioned road will make more money out of this than if I could 
treat it alone. But I can not alter it." Why should you not there 
say that your best conditioned road should pay the difference to the 
Federal Government? 

Mr. Decker. The difference they brought out — I am just raising 
their questions — the one concern gets this grant from the sovereignty 
and the circumstances make it such that they must necessarily charge 
an unreasonable profit; therefore they should pay a tax. 

Secretary Garrison. Whom are they charging an unreasonable 
profit ? To the consumer ? 

Mr. Decker. To part of the consumers. 

Secretary Garrison. All right. There is your vicious circle. If 
what they are doing is to make an inordinate profit out of the con- 
sumer, you ought not to produce that situation. The public-service 
commissions would have to deal with that. 

Mr. Decker. How could you prevent it? You have just said that 
if two railroads carry the same kind of freight between two given 
points and one of them by reason of its natural route can do it at 
$1.25 and the other can not do it for less than $2, the Interstate Com- 
merce Commission has not thus far seen fit to put it down to the price 
jat which only one railroad can carry the freight, has it? 

Secretary Garrison. I do not see that your problem is any different. 
It may very well be that in laying down any general rule you will 
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have individual cases of undesirability, but, as some one has said, the 
individual sovereign and the race gets more and more. You have got 
to make a principle which can be applied in the greatest number of 
cases. 

Mr. Decker. Of course, the Interstate Commerce Commission can 
not avoid that problem because of the railroads not using a natural 
resource, except through the right of eminent domain, which is open 
to all. But in this case the man who is going to get this cheap horse- 
power and get his unreasonable profit is getting his authority from 
your department at present; therefore would it be unreasonable to 
say, " Since we are giving you this benefit, this chance for a profit, 
which can not be passed on to the consumer, therefore you must put 
some of it into the Federal Treasury "? 

Secretary Garrison. Do not misunderstand me. I have not the 
slightest objection if you, or the gentleman who originated this idea, 
can formulate any clause of a bill that will produce a condition which 
will result in the benefit of these public utilities being distributed in 
the widest manner possible, but the difficulty with your illustration 
is — granting it is possible, and I do not know that it is possible — I 
do not see myself, with the question as you propose it, that the diffi- 
culty would arise. It seems to me that if I were on the public-utility 
commission and there >vas a company A that was using water power 
and could produce electricity at a certain sum, and company B that 
was producing electricity by steam power and charging a higher 
rate, twice as much, it seems to me I would say, " I am not going to 
make this low-priced company come up to the high-priced company." 

Mr. Decker. You would not have to make them come up; they 
would come up themselves unless you kept them down, would they 
not? 

Secretary Garrison. I have not finished. I do not think I would 
say that. I would say if the low-priced company, by use of this 
natural resource, can benefit the people by the low price at which 
they sell their product, why, let them do it. That is competition. 
That is just what ought to nappen. That is the benefit of distribu- 
ting all of the peoples resources to the public. On the other hand, 
if they can not supply all the people, why not let them do it to the 
extent they can? If their 50 customers can get this electricity at 
one-half what it costs the others, why not? 

Mr. Decker. That is what I wanted to get your ideas on. This 
was not original with me. 

Mr. Montague. Would the illustration be at all clearer if we 
take the case of the cost of transportation as between transporta- 
tion by water and by land? 

Secretary Garrison. It would seem to me it would be the height 
of folly for a public-service commission to say that every steamboat 
would have to charge the same amount that the paralleling railroad 
charged. I should say let everybody who can get his stuff on the 
steamboat for one-half the rate, let him get it on there, and if he 
can not, let him ship his product by the railroad, and the devil take 
the hindmost. That is what competition means. 

Mr. Decker. The steamboat and the train do not furnish the same 
service. When you put the electricity in your house you can not tell 
whether it comes from a steam plant or a water plant. 
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Secretary Garrison. But I think the illustration Gov. Montague 
put is very close. Why not? Here you have got a ton of steel. 
Jfow, it is utterly a matter of indifference how you get that from A 
to B. What do you care whether it goes on the deck of a boat or on 
the deck of a car? 

Mr. Decker. The difference is when I want to get my freight. 

Secretary Garrison. Of course that is all true. 

Mr. Decker. And of course the reason water power is cheaper 
than other power is that it goes slower. 

Secretary Garrison. That may all be true. 

Mr. Decker. And it is not as good. 

Secretary Garrison. But why attempt to deprive the public of the 
benefit of whatever it can get by the use of this public utility? The 
mere fact that the whole public can not get it can not be urged against 
it. To the extent they can, give the public the benefit of it. Why 
not let them do it? 

Mr. Decker. Here is the difficulty they suggested: We all live in 
the same town, you will say, and these concerns are both publics- 
service corporations fraught with public duties. The 50 customers 
you say to let them have it cheaper, but you and I will always want 
to be among the 50 customers. 

Secretary Garrison. Surely. 

Mr. Decker. And there will be 20,000 more who will want the 
same price. Now, who is going to get the cheap product? 

Secretary Garrison. That will work out in practice just like it 
works out with the steamboats. Here, we will say, is a steamboat 
which only takes a certain amount of freight. You and I both would 
like to get on it, but if you get yours on I do not, and I if get mine on 
you do not. I do not see that there is much difference in practice. I 
know that in my own home town there were two telephone systems, 
one of which charged $5 a month and the other $2.50. You could have 
them both, or you could have whichever one you pleased. I do not 
know about it. There may be aspects of it which I have not con- 
sidered. But, you see, one great difficulty is that if you are going to 
jack the fellow up who could sell low, so that the price to the con- 
sumer is as high as the other fellow must charge, it seems to me that 
you lose all the benefit of competition of this cheap power. 

Mr. Decker. The point is you do not jack up the fellow who has 
the cheap* power. We are supposing a case where the cheap power 
does not have to compete, because there is more demand than there is 
product. 

Secretary Garrison. Yes. 

Mr. Decker. And the question is, Is there any way to jack him 
down? 

Secretary Garrison. The very moment you say they do not com- 
pete you solve your own problem. 

Mr. Decker. There is no competition between them, except the 
analogy is like the two railroads "you mentioned, and that is where 
they make the point that since you can not make the man who has 
the cheap power reduce his rate in any practical way, why not make 
up the difference by letting the Federal Government get the benefit 
of a tax on that, and thereby do nobody an injustice ? 

Secretary Garrison. Except the customer. 
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Mr. Decker. No. 

Secretary Garrison. Why certainly. Here is a man who will say, 
* I can perfectly well sell you this electricity for 50 cents, but I have 
got to charge you $1, because I have got to pay the Government 50 
cents, and* put it i in miscellaneous receipts. 

The Chairman. It would be ratifying the robbery of those cus- 
tomers and condoning it by taking the money and putting it in the 
Public Treasury. 

Mr. Decker. That is not the analogy at all, with all respect to you, 
Mr. Chairman. The analogy is in what you mentioned first. Here 
are two railroads; onecan make a profit on its freight at $1.25 and 
the other has to charge $2. You say yourself that you could not fix 
a rate of $1.25. Then it must follow that the railroad that carries 
a part of that freight at $2 is robbing these freight payers. 

Secretary Garrison. But you see I did not say that. I said that if 
the Interstate Commerce Commission felt 

Mr., Decker (interposing). The Interstate Commerce Commission 
does not do what you say. 

Secretary Garrison. I said if, but I also went on to say, if you will 
recall, that if I were a commissioner I would feel more inclined to 
let the fellow alone who could favor the public at the cheaper price 
and let the other fellow take care of himself, as we all have to do 
in life. 

Mr. Stephens. What Mr. Decker means the man who has the 
cheaper power does not have the cheaper rate; he furnishes at the 
cheaper rate and has all the advantage of it. 

Secretary Garrison. But the public utility commission would in- 
stantly stop that. It could instantly say to him, " What is your elec- 
tricity costing you? " "It costs me a cent for this quantity." But 
he may say, "Look here, that fellow across the street. is getting 5 
,cents. There is a great big margin I could put in my pocket." He 
would reply, " I will not let you put it in your pocket." Then the 
result would be that all the people on that side of the street would 
pay so much money, and all the people on this side of the street 
would pay this much money. The public-utility commission would 
say, "What of it? It may very well be that the sun shines on the 
south side of the street and the people on that side of the street do 
not have to use so much coal, but we can not regulate those things." 
There are always going to be some things which the law can not 
regulate, which it can not reach into, which unassisted nature, except 
assisted by its own physical and spiritual contents, has got to wrestle 
with, and that is what advancj means. Unfit things have got to go 
to the wall and fit things come forward. 

The Chairman. The development of hydroelectric power in a 
community invariably brings down the private coal plants and the 
compulsory introduction of the low charges for the hydroelectricity 
would be followed by the discovery of those who use coal that they 
could devise methods to use it more cheaply and therefore they 
would come down too. 

Secretary Garrison. My final answer to Mr. Decker is this, that 
to the extent that anybody can devise means of seeing to it that all 
these resources are put to this intensive use, and that the result is 
beneficial to the whole community rather than to the individual pro- 
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prietor, with that I am entirely sympathetic. But I think when you 
go into extreme refinements 01 that character you are really showing 
that you are gun-shy. You are shying at things that would stop 
the ability to form any law. about anything. 

But I think if we are going on now, as I tried to say in my first 
statement, to take counsel of our apprehensions and attempt to pro- 
vide for every possible contingency which anybody can possibly 
think up, we will not really make very much progress. 

Mr. Decker. I thank you for j'our answer. This illustration was 
not original with me; it was a proposition raised by these other 
gentlemen. 

Secretary Garrison. I am sympathetic with anj[ proposition 
which maintains Federal control for the use of the citizens of the 
Union. 

The Chairman. Mr. Secretary, it is the hour of 12, and the House 
is in session. I wish to thank you, on behalf of the committee, for 
your able presentation of the matter. 

Thereupon, at 12 o'clock m., the committee adjourned until Tues- 
day, February 1, 1910, at 10.30 o'clock a. m. 
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